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%UHPE\ WKH 6HFUHWDU\ RI .'+( DQQRXQFHG WKDW WKH DJHQF\ ZDV
GHQ\LQJ 6XQIORZHU¶V DSSOLFDWLRQ IRU D FRQVWUXFWLRQ SHUPLW IRU WKH WZR
SODQWV
6XQIORZHU¶VSODQVWRFRQVWUXFWDQGRSHUDWHWZRQHZFRDOILUHGSRZHU
SODQWV LQ +ROFRPE IXHOHG D GLYLVLYH GHEDWH LQ .DQVDV  7KDW GHEDWH
PLUURUV LQ VRPH UHVSHFWV WKH GLYHUJHQFH RI YLHZV UHIOHFWHG LQ WKH
TXRWDWLRQV E\ IRUPHU9LFH3UHVLGHQW$O*RUH DQG.DQVDV6HQDWRU6DP
%URZQEDFNUHSURGXFHGDW WKHEHJLQQLQJRIWKLV$UWLFOH 7KH6XQIORZHU





WKHP  $ PDMRULW\ RI WKH 5HSXEOLFDQ PHPEHUV RI WKH VWDWH +RXVH RI
5HSUHVHQWDWLYHV KDG VHQW D OHWWHU XUJLQJ .DQVDV *RYHUQRU .DWKOHHQ
6HEHOLXVD'HPRFUDWWRDSSURYHWKHSODQWVDUJXLQJWKDWZLWKRXWLW³RXU
VWDWHDQG LWVFLWL]HQVZLOO ORVHDFFHVV WR WKH ORZFRVWHQHUJ\VRXUFHDQG




IXU\ RI WKH SURMHFW¶V VXSSRUWHUV QR PDWWHU ZKDW LWV EDVLV 6HFUHWDU\
%UHPE\¶VMXVWLILFDWLRQIRUUHIXVLQJWROLFHQVHWKHWZRQHZXQLWVZDVWKH
UHDO KHDGOLQH JUDEEHU  %UHPE\ EDVHG KLV GHQLDO RQ WKH ³VXEVWDQWLDO
HQGDQJHUPHQW´WRKHDOWKDQGWKHHQYLURQPHQWLQ.DQVDVWKDWZRXOGUHVXOW

  /HWWHU IURP 5RGHULFN / %UHPE\ WR 6XQIORZHU (OHFWULF 3RZHU &RUSRUDWLRQ 0U :D\QH
3HQURG 2FW   >KHUHLQDIWHU%UHPE\/HWWHU@ $YLGHRWDSHGYHUVLRQRI%UHPE\¶VGHFLVLRQ
UHFRUGHG RQ 2FWREHU   LV DYDLODEOH DW KWWSZZZNGKHNVJRYSUHVVBURRPKWP FOLFN RQ
9LGHR






  7KH UHVXOWV RI RQH RSLQLRQ SROO UHOHDVHG DW WKH EHJLQQLQJ RI  LQGLFDWHG WKDW  RI
.DQVDQVVXSSRUWHG.'+(¶VGHFLVLRQWRGHQ\6XQIORZHU¶VDLUSHUPLWDSSOLFDWLRQDQGRSSRVHG
LW  6FRWW 5RWKVFKLOG .DQVDQV 6XSSRUW 'HFLVLRQ WR 1L[ 3RZHU 3ODQWV :DQW WR )RFXV RQ :LQG
(QHUJ\ /$:5(1&( -:25/' -DQ   DW $ DYDLODEOH DW KWWSZZZOMZRUOG







IURP FDUERQ GLR[LGH HPLVVLRQV JHQHUDWHG E\ WKH SODQWV¶ RSHUDWLRQ
$FFRUGLQJ WR VRPH FKDUDFWHUL]DWLRQV RI WKH GHFLVLRQ WKH GHQLDO
UHSUHVHQWHGWKHILUVWWLPHWKDWDQ\VWDWHGHQLHGDSHUPLWIRUDODUJHFRDO




SRWHQWLDO WRFRQWULEXWHWRFOLPDWHFKDQJH $FFRUGLQJO\ WKH\FKDOOHQJHG
WKHGHQLDO LQERWKDGPLQLVWUDWLYHDQGMXGLFLDO IRUXPV  ,QDGGLWLRQ WKH
VHVVLRQRIWKH.DQVDVOHJLVODWXUHZDVGRPLQDWHGE\DIXULRXVHIIRUW
E\ VXSSRUWHUV RI WKH SURSRVHG +ROFRPE SODQWV WR RYHUWXUQ WKH GHQLDO
7KDW ILJKW FXOPLQDWHG LQ D FORVH YRWH XSKROGLQJ *RYHUQRU 6HEHOLXV¶
GHFLVLRQWRYHWRWKUHHELOOVWKDWZRXOGKDYHUHYHUVHG6HFUHWDU\%UHPE\¶V
GHFLVLRQ DQG VWULSSHG .'+( RI PRVW RI LWV DXWKRULW\ WR UHJXODWH
HPLVVLRQV RI FDUERQ GLR[LGH DQG RWKHU SROOXWDQWV WKDW FRQWULEXWH WR
FOLPDWHFKDQJH
7KLV$UWLFOH LVQRW LQWHQGHG WRGZHOOSULPDULO\RQ WKHSROLF\GHEDWH
VXUURXQGLQJ 6XQIORZHU¶V SURSRVDO WR EXLOG WZR QHZ FRDOILUHG XQLWV
DOWKRXJK LW DGGUHVVHV WKH SROLF\ LPSOLFDWLRQV RI XVLQJ FRDO RU RWKHU
UHVRXUFHV WR JHQHUDWH HOHFWULFLW\  ,QVWHDG WKLV $UWLFOH IRFXVHV RQ WKH
OHJDOLW\RI.'+(¶VGHFLVLRQWRUHIXVHWRLVVXHDSHUPLWIRUWKH+ROFRPE
XQLWV 7KHDQDO\VLVRI WKH OHJDOLW\RI WKDWGHFLVLRQLVPRVW LPPHGLDWHO\
UHOHYDQW WR WKH RXWFRPH RI OLWLJDWLRQ EURXJKW LQ WKH .DQVDV FRXUWV E\
6XQIORZHU DQG RWKHU SODQW VXSSRUWHUV WR LQYDOLGDWH 6HFUHWDU\%UHPE\¶V
GHFLVLRQ  ,Q DGGLWLRQ WKHFRQWHQWLRQ LQ WKLV$UWLFOH WKDW.'+(DFWHG
ZLWKLQWKHVFRSHRILWVVWDWXWRU\DXWKRULW\LQGHQ\LQJDLUTXDOLW\SHUPLWV
IRU WKH +ROFRPE SODQWV PD\ EH UHOHYDQW WR HIIRUWV E\ HQYLURQPHQWDO
DJHQFLHV LQ RWKHU VWDWHV WR OLPLW WKH FRQWULEXWLRQ WR FOLPDWH FKDQJH RI
FRDOILUHG SRZHU SODQWV RU RWKHU LQGXVWULDO IDFLOLWLHV WKDW JHQHUDWH
JUHHQKRXVHJDVHPLVVLRQV,QSDUWLFXODUWKHDQDO\VLVPD\EHUHOHYDQWWR















WKH HQGDQJHUPHQW SURYLVLRQ FLWHG E\ 6HFUHWDU\ %UHPE\ LQ GHQ\LQJ
RSHUDWLQJSHUPLWVIRUWKHSURSRVHG+ROFRPEXQLWV
3DUW ,, RI WKH $UWLFOH VHUYHV WZR SXUSRVHV  )LUVW LW SURYLGHV
EDFNJURXQG LQIRUPDWLRQ RQ WKH GHJUHH WR ZKLFK FRDOILUHG HOHFWULF
JHQHUDWLQJ IDFLOLWLHV LQ WKH 8QLWHG 6WDWHV FRQWULEXWH WR FOLPDWH FKDQJH
6HFRQG LW SURYLGHV UHJXODWRU\ FRQWH[W IRU.'+(¶V GHFLVLRQ GHQ\LQJ D
SHUPLW IRU WKH 6XQIORZHU SURMHFW  ,W VXPPDUL]HV WKH VWDWXV RI IHGHUDO
UHJXODWLRQRIJUHHQKRXVHJDV³*+*´HPLVVLRQV,WDOVRGHVFULEHVVWDWH
HIIRUWV WR ILOO WKH YRLG FUHDWHG E\ WKH YLUWXDO DEVHQFH RI D PHDQLQJIXO
IHGHUDO FOLPDWH FKDQJH SURJUDP WR GDWH HVSHFLDOO\ LQ FRQQHFWLRQ ZLWK




3DUWV ,,, DQG ,9 IRFXV RQ WKH IDWH RI WKH +ROFRPE XQLWV  3DUW ,,,
GHVFULEHV6XQIORZHU¶VDSSOLFDWLRQWKH$WWRUQH\*HQHUDO¶VRSLQLRQVRXJKW
E\ .'+( RQ WKH GLVSRVLWLRQ RI WKDW DSSOLFDWLRQ .'+(¶V GHFLVLRQ WR
GHQ\ DQ DLU TXDOLW\ SHUPLW IRU WKH+ROFRPEXQLWV DQG WKH DIWHUPDWKRI
WKDW GHFLVLRQ  3DUW ,9 DQDO\]HV WKH OHJDOLW\ RI .'+(¶V GHQLDO RI WKH
6XQIORZHUDSSOLFDWLRQ,WDGGUHVVHVQRWRQO\WKHUHOHYDQW.DQVDVVWDWXWHV
EXW DOVR WKHFDVH ODZFRQVWUXLQJ WKH IHGHUDO HQYLURQPHQWDO VWDWXWHV WKDW
PLUURU WKH.DQVDV VWDWXWH SULPDULO\ UHOLHG XSRQ E\.'+(  , FRQFOXGH
WKDW WKH GHQLDO RI DLU TXDOLW\ SHUPLWV IRU WKH 6XQIORZHU XQLWV LV ZLWKLQ
.'+(¶V DXWKRULW\ WR WDNH DFWLRQV WR SUHYHQW WKH VXEVWDQWLDO
HQGDQJHUPHQW WR SXEOLF KHDOWK DQG WKH HQYLURQPHQW DULVLQJ IURP*+*
HPLVVLRQV,UHDFKWKLVFRQFOXVLRQHYHQWKRXJKWKHGHQLDOZDVEDVHGRQ
SURMHFWHGDVRSSRVHGWRRQJRLQJHPLVVLRQVDQGHYHQWKRXJKDWWKHWLPH
RI WKH GHFLVLRQ QHLWKHU .DQVDV QRU WKH IHGHUDO JRYHUQPHQW KDG
GHVLJQDWHG *+*V DV DLU SROOXWDQWV IRU DLU TXDOLW\ UHJXODWRU\ SXUSRVHV
3DUW 9 EULHIO\ DVVHVVHV WKH LPSOLFDWLRQV RI .'+(¶V GHFLVLRQ IRU WKH
IXWXUH RI FRDOILUHG HOHFWULFLW\ JHQHUDWLRQ DQG WKH GHYHORSPHQW RI DQ
HQHUJ\SROLF\IRU.DQVDVLQWKHFOLPDWHFKDQJHHUD
,, &2$/(/(&75,&32:(5$1'*/2%$/&/,0$7(&+$1*(




SUHGLFWLQJ WKDW ³D TXDUWHU FHQWXU\ IURP QRZ  ZLOO VWDQG RXW DV D ZDWHUVKHG´ WKDW ³VDZ D




,QWHUJRYHUQPHQWDO3DQHO RQ&OLPDWH&KDQJH ³,3&&´ LVVXHG D VHULHV
RI UHSRUWV WKDW VXUYH\HG WKH ODWHVW VFLHQWLILF GHYHORSPHQWV LQ FOLPDWH
FKDQJH FXOPLQDWLQJ LQ D6\QWKHVLV5HSRUW LVVXHG LQ1RYHPEHU 
&OLPDWH FKDQJH DOVR JHQHUDWHG LQWHUQDWLRQDO KHDGOLQHV LQ2FWREHU 
ZKHQ WKH1RUZHJLDQ1REHO &RPPLWWHH VHOHFWHG IRUPHU9LFH 3UHVLGHQW
$O*RUHDQGWKH,3&&DVMRLQWUHFLSLHQWVRIWKH1REHO3HDFH3UL]H7KH
\HDU HQGHG ZLWK D PHHWLQJ LQ %DOL ,QGRQHVLD RI WKH 8QLWHG 1DWLRQV
&OLPDWH&KDQJH&RQIHUHQFHSXUVXDQW WR WKH8QLWHG1DWLRQV)UDPHZRUN
&RQYHQWLRQ RQ &OLPDWH &KDQJH  $W WKDW PHHWLQJ UHSUHVHQWDWLYHV RI
PRUH WKDQ  QDWLRQV DGRSWHG ³WKH %DOL URDGPDS ZKLFK FKDUWV WKH
FRXUVHIRUDQHZQHJRWLDWLQJSURFHVV WREHFRQFOXGHGE\ WKDWZLOO
XOWLPDWHO\ OHDG WR D SRVW LQWHUQDWLRQDO DJUHHPHQW RQ FOLPDWH
FKDQJH´
,Q DGGLWLRQ WR WKHVH HYHQWV RI LQWHUQDWLRQDO VFRSH FOLPDWH FKDQJH




  7KH ,3&& GHVFULEHV LWVHOI DV ³D VFLHQWLILF LQWHUJRYHUQPHQWDO ERG\ VHW XS E\ WKH :RUOG
0HWHRURORJLFDO2UJDQL]DWLRQ:02DQGE\WKH8QLWHG1DWLRQV(QYLURQPHQW3URJUDPPH81(3´
WR
SURYLGH WKH GHFLVLRQPDNHUV DQG RWKHUV LQWHUHVWHG LQ FOLPDWH FKDQJHZLWK DQ REMHFWLYH
VRXUFHRI LQIRUPDWLRQDERXW FOLPDWH FKDQJH 7KH ,3&&GRHVQRW FRQGXFW DQ\ UHVHDUFK
QRU GRHV LW PRQLWRU FOLPDWH UHODWHG GDWD RU SDUDPHWHUV  ,WV UROH LV WR DVVHVV RQ D
FRPSUHKHQVLYHREMHFWLYHRSHQDQG WUDQVSDUHQWEDVLV WKH ODWHVW VFLHQWLILF WHFKQLFDO DQG
VRFLRHFRQRPLFOLWHUDWXUHSURGXFHGZRUOGZLGHUHOHYDQWWRWKHXQGHUVWDQGLQJRIWKHULVNRI
KXPDQLQGXFHG FOLPDWH FKDQJH LWV REVHUYHG DQG SURMHFWHG LPSDFWV DQG RSWLRQV IRU
DGDSWDWLRQDQGPLWLJDWLRQ
,17(5*29(510(17$/ 3$1(/ 21 &/,0$7( &+$1*( $%287 ,3&& KWWSZZZLSFFFK
DERXWLQGH[KWPODVWYLVLWHG0DU³>7@KH,3&&LVRSHQWRDOOPHPEHUFRXQWULHVRI:02
DQG81(3´ DQG ³KXQGUHGV RI VFLHQWLVWV DOO RYHU WKHZRUOG FRQWULEXWH WR WKHZRUNRI WKH ,3&&DV
DXWKRUVFRQWULEXWRUVDQGUHYLHZHUV´,G
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KWWS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5(3257@  7KH6\QWKHVLV5HSRUW VXPPDUL]HV UHSRUWV RI WKH ,3&&¶V WKUHH:RUNLQJ*URXSV LVVXHG
HDUOLHULQ7KHILUVW:RUNLQJ*URXSUHSRUWGHDOWZLWK³7KH3K\VLFDO6FLHQFH%DVLV´IRUFOLPDWH
FKDQJHWKHVHFRQG:RUNLQJ*URXSUHSRUWFRYHUHG³,PSDFWV$GDSWDWLRQDQG9XOQHUDELOLW\´DQGWKH
UHSRUW RI :RUNLQJ *URXS ,,, DQDO\]HG ³0LWLJDWLRQ RI &OLPDWH &KDQJH´  $OO WKUHH UHSRUWV DUH
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³&$$´ YHVWV DXWKRULW\ LQ WKH (QYLURQPHQWDO 3URWHFWLRQ $JHQF\
³(3$´WRUHJXODWH*+*HPLVVLRQVIURPPRELOHVRXUFHVDQGWKDW(3$
IDLOHG WR SURYLGH D ³UHDVRQHG H[SODQDWLRQ´ IRU GHQ\LQJ D SHWLWLRQ E\
VWDWHVDQGHQYLURQPHQWDOJURXSV WRH[HUFLVH WKDWDXWKRULW\E\UHJXODWLQJ
*+* HPLVVLRQV IURPPRWRU YHKLFOHV  /DWHU LQ WKH \HDU WZR IHGHUDO
GLVWULFWFRXUWVUHMHFWHGFODLPVWKDWIHGHUDOODZSUHHPSWVVWDWHUHVWULFWLRQV
RQ*+*HPLVVLRQVIURPFDUVDQGWUXFNV$VWKH\HDUGUHZWRDFORVH
&RQJUHVV SDVVHG WKH (QHUJ\ ,QGHSHQGHQFH DQG 6HFXULW\ $FW RI 
ZKLFK UHTXLUHV WKH 6HFUHWDU\ RI 7UDQVSRUWDWLRQ WR SKDVH LQ FRUSRUDWH
DYHUDJHIXHOHFRQRP\VWDQGDUGVEHWZHHQPRGHO\HDUVDQGRI
DW OHDVW WKLUW\ILYHPLOHV SHU JDOORQ IRU WKH WRWDO IOHHW RI SDVVHQJHU DQG
QRQSDVVHQJHUDXWRPRELOHVPDQXIDFWXUHGLQDPRGHO\HDU $FFRUGLQJ
WR WKH :KLWH +RXVH WKLV LQFUHDVH LQ WKH IXHO HFRQRP\ VWDQGDUGV ILUVW
GHYHORSHG XQGHU WKH (QHUJ\ 3ROLF\ DQG &RQVHUYDWLRQ $FW RI 
³(3&$´ ³UHSUHVHQWV D PDMRU VWHS IRUZDUG LQ H[SDQGLQJ WKH
SURGXFWLRQ RI UHQHZDEOH IXHOV UHGXFLQJ RXU GHSHQGHQFH RQ RLO DQG
FRQIURQWLQJ JOREDO FOLPDWH FKDQJH´  )LQDOO\ RQ WKH VDPH GD\ WKDW
3UHVLGHQW %XVK VLJQHG WKH  HQHUJ\ OHJLVODWLRQ (3$ GHQLHG
&DOLIRUQLD¶V UHTXHVW WKDW (3$ ZDLYH WKH &$$¶V SURKLELWLRQ RQ VWDWH




  6HFWLRQ D RI WKH &$$ SURYLGHV WKDW (3$¶V $GPLQLVWUDWRU ³VKDOO E\ UHJXODWLRQ
SUHVFULEH VWDQGDUGVDSSOLFDEOH WR WKHHPLVVLRQRIDQ\DLUSROOXWDQW IURPDQ\FODVVRUFODVVHVRI
QHZ PRWRU YHKLFOHV ZKLFK LQ KLV MXGJPHQW FDXVH RU FRQWULEXWH WR DLU SROOXWLRQ ZKLFK PD\




  &HQW 9DOOH\ &KU\VOHU-HHS ,QF Y *ROGVWHQH  ) 6XSS G  (' &DO 
*UHHQ0RXQWDLQ&KU\VOHU3O\PRXWK'RGJH -HHSY&URPELH ) 6XSS G '9W 
1HLWKHU GHFLVLRQ DGGUHVVHG ZKHWKHU WKH &$$ SUHHPSWV VWDWH UHJXODWLRQ RI *+* HPLVVLRQV IURP
PRELOHVRXUFHV,QVWHDGWKH\GHFLGHGWKDWQHLWKHUWKH(QHUJ\3ROLF\&RQVHUYDWLRQ$FWRIQRU
WKH IHGHUDO JRYHUQPHQW¶V SRZHU WR FRQGXFW IRUHLJQ SROLF\ SUHHPSWHG WKH &DOLIRUQLD RU 9HUPRQW
UHJXODWLRQVFKDOOHQJHGLQWKRVHFDVHV
  3XE / 1R   D  6WDW   WR EH FRGLILHG DW  86& 
D
  3XE / 1R     6WDW   FRGLILHG DV DPHQGHG DW  86& 
±
  7KH:KLWH+RXVH )DFW 6KHHW(QHUJ\ ,QGHSHQGHQFH DQG6HFXULW\$FW RI  'HF 
 KWWSZZZZKLWHKRXVHJRYQHZVUHOHDVHVKWPO  %HFDXVH WKH
FRPEXVWLRQ RI PRWRU JDVROLQH E\ PRWRU YHKLFOHV LV D PDMRU VRXUFH RI FDUERQ GLR[LGH HPLVVLRQV
LQFUHDVLQJ WKH FRUSRUDWH DYHUDJH IXHO HFRQRP\ VWDQGDUGV FDQ UHGXFH &2 HPLVVLRQV E\ UHTXLULQJ
DXWRPDQXIDFWXUHUVWRSURGXFHYHKLFOHVWKDWXVHOHVVIXHOIRUHDFKPLOHWUDYHOHG







ZRXOG EH HDV\ WR RYHUORRN WKH GHQLDO E\ .'+( RI DQ DSSOLFDWLRQ WR
FRQVWUXFW WZR QHZ FRDOILUHG HOHFWULFLW\ JHQHUDWLQJ XQLWV  7KH GHFLVLRQ
PHULWV DWWHQWLRQ KRZHYHU IRU VHYHUDO UHDVRQV  )LUVW FRDOILUHG SRZHU
SODQWVFRPSULVHDVLJQLILFDQWSRUWLRQRIWKH*+*VHPLWWHGLQWKH8QLWHG
6WDWHV 6HFRQG.'+(¶VGHQLDO RI6XQIORZHU¶VSHUPLW DSSOLFDWLRQZDV
QRWWKHRQO\VWDWHDFWLRQLQWKDWVXVSHQGHGRUVWRSSHGSODQVWREXLOG
FRDOILUHG SRZHU SODQWV EDVHG RQ WKH LPSDFW WKH SODQWV PLJKW KDYH RQ
FOLPDWH FKDQJH :DVKLQJWRQ )ORULGD1RUWK&DUROLQD DQG RWKHU VWDWHV
UHDFKHG VLPLODU GHFLVLRQV LQGLFDWLQJ WKDW .'+(¶V GHFLVLRQ LV QRW DQ




FRQVWUXFWHG DQG DQRWKHU WZHQW\ILYH ZHUH LQ WKH SURFHVV RI EHLQJ
FRQVWUXFWHG  3ODQV IRU DW OHDVW ILIW\QLQH RI WKH SURSRVHG FRDO SODQWV
ZHUH KDOWHG RU VXVSHQGHG LQ  DORQH KRZHYHU  2I WKRVH ILIWHHQ
ZHUHUHMHFWHGE\VWDWHRUORFDOUHJXODWRUVRUFRXUWV7KLUG.DQVDVLVQRW






GHQ\LQJ&DOLIRUQLD¶VZDLYHU DSSOLFDWLRQ LQ0DUFK &DOLIRUQLD6WDWH0RWRU9HKLFOH3ROOXWLRQ
&RQWURO 6WDQGDUGV 1RWLFH RI 'HFLVLRQ 'HQ\LQJ D :DLYHU RI &OHDQ $LU $FW 3UHHPSWLRQ IRU
&DOLIRUQLD¶VDQG6XEVHTXHQW0RGHO<HDU*UHHQKRXVH*DV(PLVVLRQ6WDQGDUGVIRU1HZ0RWRU
9HKLFOHV)HG5HJ0DU7KHSURYLVLRQVRIWKH&$$UHOHYDQWWRWKHGHQLDORI
&DOLIRUQLD¶V ZDLYHU DSSOLFDWLRQ DUH VHFWLRQ D  86&  D  SURKLELWLQJ WKH
DGRSWLRQRUHQIRUFHPHQWRIVWDWHVWDQGDUGVFRQWUROOLQJHPLVVLRQVIURPQHZPRWRUYHKLFOHVVXEMHFWWR
WKH &$$ VHFWLRQ E  86&  E DXWKRUL]LQJ (3$ WR ZDLYH WKH SURKLELWLRQ IRU
&DOLIRUQLDWKHRQO\VWDWHWKDWDGRSWHGHPLVVLRQVWDQGDUGVEHIRUH0DUFKDQGVHFWLRQ
86&DOORZLQJRWKHUVWDWHV WRDGRSWVWDQGDUGV LGHQWLFDO WRDQ\&DOLIRUQLDVWDQGDUGIRU
ZKLFK(3$KDVLVVXHGDSUHHPSWLRQZDLYHU
  6HH0DUF *XQWKHU&RDO 3ODQWV *HW %XUQHG )25781(0$*0DU   ³7KHVH DUH
WURXEOHGWLPHVIRUDQ\FRPSDQ\WU\LQJWREXLOGDFRDOILUHGSRZHUSODQWV>VLF@     2SSRVLWLRQLV
PRXQWLQJWRFRDOSODQWVEHFDXVHWKH\FRQWULEXWHWRJOREDOZDUPLQJ´




  6HHLG ILQGLQJWKDWFRQFHUQVDERXWFOLPDWHFKDQJHSOD\HGDPDMRUUROH LQFDQFHOODWLRQRU
DEDQGRQPHQW RI FRDO SODQW SURSRVDOV LQ ILIWHHQ VWDWHV VHH DOVR 5HEHFFD 6PLWK&RDO¶V'RXEWHUV
%ORFN 1HZ :DYH RI 3RZHU 3ODQWV :$// 67 - -XO\   DW $ VWDWLQJ WKDW 86 SRZHU
FRPSDQLHVKDGDQQRXQFHGSODQVWREXLOGXSWRQHZFRDOILUHGSODQWVEXWWKDW³DVSODQVIRUWKLV
IOHHW RI QHZ FRDOSRZHUHG SODQWV PRYH IRUZDUG DQ LQFUHDVLQJ QXPEHU DUH EHLQJ FDQFHOHG RU
GHYHORSPHQW VORZHG´ LQ ODUJHSDUW GXH WR FRQFHUQRYHU WKH LPSDFWVRI&2HPLVVLRQVRQFOLPDWH
FKDQJH  $FFRUGLQJ WR WKDW DUWLFOH ZULWWHQ EHIRUH .'+(¶V GHQLDO RI WKH 6XQIORZHU SHUPLW




QRUPDOO\ RQH RI WKH VWDWHV WKDW TXLFNO\ FRPH WRPLQGZKHQ OLVWLQJ WKH
VWDWHV WKDW KDYH WDNHQ OHDGHUVKLS UROHV LQ WKH SDVW LQ GHYHORSLQJ
LQQRYDWLYHHQYLURQPHQWDOSROLFLHV.'+(¶VGHQLDOZKHWKHURUQRWLWLV
XOWLPDWHO\XSKHOGLQFRXUWRUZLWKVWDQGVOHJLVODWLYHFKDOOHQJHPD\EHD
VLJQ WKHUHIRUH WKDW WKH PRPHQWXP LQ IDYRU RI JRYHUQPHQW DFWLRQ WR
DGGUHVV FOLPDWH FKDQJH KDV UHDFKHG GHHS LQWR WKH QDWLRQ¶V KHDUWODQG
HYHQLILWKDVQRW\HWPDGHPXFKRIDQLPSDFWRQ3HQQV\OYDQLD$YHQXH
$ :KDW¶V&RDO*RWWR'RZLWK,W"
7KH GHQLDO RI 6XQIORZHU¶V DSSOLFDWLRQ WR FRQVWUXFW WZR FRDOILUHG
JHQHUDWLQJ XQLWV DQG VLPLODU DFWLRQV LQ RWKHU VWDWHV WKDW UHVWULFW WKH
FRQVWUXFWLRQ RU RSHUDWLRQ RI FRDOILUHG HOHFWULF JHQHUDWLQJ IDFLOLWLHV DUH
SUHPLVHGRQDOLQNEHWZHHQWKH*+*VWKDWFRDOILUHGSRZHUSODQWVHPLW
DQGH[DFHUEDWLRQRIWKHDGYHUVHHIIHFWVRIFOLPDWHFKDQJH7KHIROORZLQJ















UHJXODWLRQRI*+*V 6HH 6RXUFH:DWFK VXSUD QRWH  &I  -RKQ*(GZDUGV&RDO3ODQW3ODQV
)DGH$FURVV86/$69(*$65(9--DQDW'FLWLQJHQYLURQPHQWDOJURXS¶VFODLPWKDW
WZHQW\VL[FRDOILUHGSRZHUSODQWVZHUHVFUDSSHGEHWZHHQ0DUFKDQGWKHHQGRI
  6HH (GLWRULDO 7KH 2QH (QYLURQPHQWDO ,VVXH 1< 7,0(6 -DQ   DW $ ³7KH
RYHUULGLQJ HQYLURQPHQWDO LVVXH RI WKHVH WLPHV LV WKH ZDUPLQJ RI WKH SODQHW 7KHUH LV DOVR D
JURZLQJDSSHWLWHIRUGHFLVLYHDFWLRQ²HYHU\ZKHUHLWVHHPVH[FHSWWKH:KLWH+RXVH´
  &OLPDWH FKDQJH VNHSWLFV UHPDLQ ERWK LQVLGH DQG RXWVLGH WKH VFLHQWLILF FRPPXQLW\  7KH








VHD OHYHOV  7KH ,3&& DWWULEXWHG YDULRXV DGGLWLRQDO FKDQJHV VXFK DV




$FFRUGLQJ WR WKH ,3&&FDUERQGLR[LGH ³&2´³LV WKHPRVW LPSRUWDQW
DQWKURSRJHQLF *+*´ ZLWK LQFUHDVHG DQQXDO HPLVVLRQV RI DERXW 
IURPWR $VD UHVXOWJOREDODWPRVSKHULFFRQFHQWUDWLRQVRI
&2 DQG RWKHU *+*V LQFOXGLQJ PHWKDQH DQG QLWURXV R[LGH KDYH
LQFUHDVHGGUDPDWLFDOO\DQGQRZ³H[FHHGE\IDUWKHQDWXUDOUDQJHRYHUWKH
ODVW \HDUV´ 7KH LQFUHDVHG FRQFHQWUDWLRQVRI*+*V³DUHGXH
SULPDULO\ WR IRVVLO IXHO XVH ZLWK ODQGXVH FKDQJH SURYLGLQJ DQRWKHU
VLJQLILFDQWEXW VPDOOHU FRQWULEXWLRQ´ 7KH ,3&&¶V)RXUWK$VVHVVPHQW
5HSRUWDOVRFRQFOXGHGWKDW³>P@RVWRIWKHREVHUYHGLQFUHDVHLQJOREDOO\




EHWZHHQ  DQG  UDQN DPRQJ WKH WZHOYH ZDUPHVW \HDUV VLQFH  ZKHQ LQVWUXPHQWDO
UHFRUGLQJ RI JOREDO VXUIDFH WHPSHUDWXUHV EHJDQ  )XUWKHU WKH LQFUHDVHV KDYH EHHQ ZLGHVSUHDG
DOWKRXJKWKH\KDYHJHQHUDOO\EHHQJUHDWHUDWKLJKHUQRUWKHUQODWLWXGHV,G
  ,GDW±
  ,G DW   7KH 1DWLRQDO 5HVHDUFK &RXQFLO KDV UHIHUUHG WR &2 DV ³WKH FKLHI *+*´
0DVVDFKXVHWWVY(3$)G'&&LU7DWHO-GLVVHQWLQJTXRWLQJ&200,77((
21 7+( 6&,(1&( 2) &/,0$7( &+$1*( ',9,6,21 21 ($57+ $1' /,)( 678',(6 1$7,21$/
5(6($5&+&281&,/&/,0$7(&+$1*(6&,(1&($1$1$/<6,62)620(.(<48(67,216
DYDLODEOHDWKWWSZZZQDSHGXFDWDORJSKS"UHFRUGBLG UHK¶JHQEDQFGHQLHG)G
'& &LU  UHY¶G  6 &W    &2 LV ³>W@KHPRVW LPSRUWDQW JUHHQKRXVH JDV´
EHFDXVH³>L@WLVHPLWWHGLQE\IDUWKHJUHDWHVWTXDQWLWLHV´HYHQWKRXJKRWKHU*+*VDUHPRUHSRWHQW
WKDQ&20LFKDHO%*HUUDUG,QWURGXFWLRQDQG2YHUYLHZLQ*/2%$/&/,0$7(&+$1*($1'86










OLNH WKH FHLOLQJ RI D JUHHQKRXVH WUDSSLQJ VRODU HQHUJ\ DQG UHWDUGLQJ WKH HVFDSH RI
UHIOHFWHGKHDW  ,W LV WKHUHIRUHDVSHFLHV²WKHPRVW LPSRUWDQWVSHFLHV²RID³JUHHQKRXVH
JDV´
 6 &W     &KLHI -XVWLFH 5REHUWV ZKR FRQFOXGHG WKDW WKH SODLQWLIIV ODFNHG
VWDQGLQJ WR VXH ZDV QRW ZLOOLQJ WR FRQFHGH WKH H[LVWHQFH RI D SUREOHP PXFK OHVV D FDXVDO OLQN
EHWZHHQ KXPDQ DFWLYLW\ DQG WKDW SUREOHP  6HH LG DW  5REHUWV &- GLVVHQWLQJ ³*OREDO











QRW FKDQJHG JOREDO*+* HPLVVLRQVZLOO FRQWLQXH WR LQFUHDVH FDXVLQJ
IXUWKHU ZDUPLQJ DQG RWKHU FOLPDWH FKDQJHV GXULQJ WKLV FHQWXU\ ³WKDW
ZRXOG YHU\ OLNHO\ EH ODUJHU WKDQ WKRVH REVHUYHG GXULQJ WKH WK
FHQWXU\´$OWKRXJKWKHFKDQJHVZRXOGGLIIHUDFURVVWKHJOREHWKH\DUH
YHU\OLNHO\RUOLNHO\WRLQFOXGHUHGXFWLRQRUGLVDSSHDUDQFHRIODWHVXPPHU
VHD LFH LQ WKH $UFWLF ZLWK UHVXOWLQJ LQFUHDVHV LQ VHD OHYHOV LQFUHDVHG
IUHTXHQF\ RI KRW H[WUHPHV DQG KHDY\ SUHFLSLWDWLRQ LQFUHDVHG WURSLFDO
F\FORQH LQWHQVLW\ FKDQJHV LQ DQQXDO ULYHU UXQRII SDWWHUQV DQG
GHFUHDVHGZDWHUUHVRXUFHVLQVHPLDULGDUHDVVXFKDVWKHZHVWHUQ8QLWHG
6WDWHV$GGLWLRQDOSURMHFWHGFKDQJHVWKDWZLOODIIHFWWKH8QLWHG6WDWHV
LQFOXGHZDUPLQJ LQ WKHZHVWHUQPRXQWDLQV FDXVLQJ UHGXFHG VQRZSDFN
LQFUHDVHG ZLQWHU IORRGLQJ DQG GHFUHDVHG VXPPHU IORZV WKDW UHVXOW LQ
ILHUFHUFRPSHWLWLRQIRUVFDUFHZDWHUUHVRXUFHVVOLJKWLQFUHDVHGDJJUHJDWH
\LHOGVRI UDLQIHGDJULFXOWXUHGXULQJ WKHHDUO\\HDUVRI WKHVWFHQWXU\
EXW ³>P@DMRU FKDOOHQJHV DUH SURMHFWHG IRU FURSV WKDW DUH QHDU WKHZDUP
HQG RI WKHLU VXLWDEOH UDQJH RU ZKLFK GHSHQG RQ KLJKO\ XWLOL]HG ZDWHU
UHVRXUFHV>@ LQFUHDVHG QXPEHU LQWHQVLW\ DQG GXUDWLRQ RI KHDWZDYHV´
ZKLFK PD\ FDXVH DGYHUVH KHDOWK LPSDFWV DQG LQFUHDVHG VWUHVVHV RQ
FRDVWDO FRPPXQLWLHV  7KH ,3&& 5HSRUW ZDUQHG WKDW DQWKURSRJHQLF
ZDUPLQJFRXOGOHDGWRDEUXSWRULUUHYHUVLEOHFKDQJHVLQFOXGLQJVHDOHYHO





  )RUGLVFXVVLRQRIWKHGHEDWHRYHUZKHWKHU WKHUH LVD OLQNEHWZHHQKXPDQLQGXFHGFOLPDWH









7KH8QLWHG6WDWHV LV UHVSRQVLEOH IRUEHWZHHQDQGRIJOREDO




QLQHWHHQ WLPHV PRUH WKDQ ,QGLD  %HWZHHQ  DQG  86
HPLVVLRQV RI DOO *+*V LQFUHDVHG E\  DQG HPLVVLRQV RI &2
LQFUHDVHG E\   7KH ODUJHVW VRXUFHV RI &2 HPLVVLRQV LQ WKH





%HFDXVHFRDOKDV WKHKLJKHVW FDUERQFRQWHQWRI DQ\ IRVVLO IXHOEXUQLQJ
FRDO WRSURGXFHHOHFWULFLW\JHQHUDWHVPRUHFDUERQHPLVVLRQVSHUXQLWRI
HQHUJ\WKDQEXUQLQJRLORUQDWXUDOJDVGRHV %HWZHHQDQG
&2 HPLVVLRQV LQ WKH 8QLWHG 6WDWHV IURP FRDOILUHG SRZHU SODQWV

  6HH HJ (',7+ %52:1 :(,66 (7 $/ ,17(51$7,21$/ (19,5210(17$/ /$: $1'
32/,&<   H[SODLQLQJ WKH 86¶V UHVSRQVLELOLW\ IRU  RI JOREDO &2 HPLVVLRQV &I
*HUUDUG VXSUD QRWH  DW  DVVHUWLQJ WKH 86 ZDV UHVSRQVLEOH IRU  RI ZRUOGZLGH *+*
HPLVVLRQVLQ%\VRPHDFFRXQWV&KLQDKDVRYHUWDNHQWKH8QLWHG6WDWHVDVWKHZRUOG¶VELJJHVW
HPLWWHURI&26HHHJ-RKQ9LGDO	'DYLG$GDP&KLQD2YHUWDNHV86DV:RUOG¶V%LJJHVW&2




',2;,'( (0,66,216 6,1&(    DYDLODEOH DW KWWSZZZXVSLUJRUJXSORDGV
XS:-XS:-DJ.MV]H,286Q,$FDUERQERRPSGI>KHUHLQDIWHU&$5%21%220@
  86 (197/ 3527 $*(1&< 86 (0,66,216 ,19(1725<  ,19(1725< 2) 86










DW  ³>(@PLVVLRQV IURP HOHFWULFLW\ JHQHUDWLRQ DFFRXQWHG IRU WKH ODUJHVW SRUWLRQ  RI86
JUHHQKRXVHJDVKRXVHHPLVVLRQVLQ´




LQFUHDVHG E\ DERXW D TXDUWHU UHSUHVHQWLQJ DERXW  RI WKH HPLVVLRQV
LQFUHDVH LQ WKH HOHFWULF SRZHU VHFWRU DQG  RI DOO &2 HPLVVLRQV
LQFUHDVHV 'XULQJWKHVDPHSHULRG&2HPLVVLRQVIURPWKHLQGXVWULDO
VHFWRU IHOO VOLJKWO\ DQG LQFUHDVHV IURP WKH FRPPHUFLDO DQG UHVLGHQWLDO
VHFWRUVDPRXQWHG WRRQO\DQG UHVSHFWLYHO\  ,QFUHDVHV LQ&2
HPLVVLRQVKDYHFRQWLQXHGVLQFHWKHQ'XULQJWKHILUVWIRUW\QLQHZHHNVRI
 WKH\ URVHFRPSDUHG WR WKHVDPHSHULRGGXULQJ WKHSUHYLRXV
\HDU
'LIIHUHQW UHJLRQV RI WKH8QLWHG 6WDWHV UHO\ WR D GLIIHUHQW H[WHQW RQ
FRDOILUHGSRZHUSODQWVWRJHQHUDWHHOHFWULFLW\7KHWHQVWDWHVWKDWHPLWWHG
WKHKLJKHVWDPRXQWVRI&2LQZHUHLQGHVFHQGLQJRUGHU7H[DV
&DOLIRUQLD 3HQQV\OYDQLD 2KLR )ORULGD ,QGLDQD ,OOLQRLV 1HZ <RUN
/RXLVLDQD DQG 0LVVLVVLSSL  7KH WHQ VWDWHV ZKRVH &2 HPLVVLRQV
LQFUHDVHGWKHPRVWEHWZHHQDQGZHUH7H[DV)ORULGD,OOLQRLV
1RUWK &DUROLQD *HRUJLD 0LVVRXUL $UL]RQD ,QGLDQD 9LUJLQLD DQG
$ODEDPD  &2 HPLVVLRQV IURP WKH SODLQV VWDWHV ,RZD .DQVDV
0LVVRXUL 1HEUDVND DQG WKH 'DNRWDV URVH E\  EHWZHHQ  DQG
 EHKLQG RQO\ WKH 6RXWKHDVW DQG WKH 0RXQWDLQ :HVW ZKHUH
HPLVVLRQVLQFUHDVHGE\LQHDFKUHJLRQ7KHWRSWHQVWDWHVIRU&2
HPLVVLRQV IURP FRDOILUHG SRZHU SODQWV LQ  ZHUH 7H[DV 2KLR
,QGLDQD 3HQQV\OYDQLD ,OOLQRLV .HQWXFN\ :HVW 9LUJLQLD *HRUJLD
0LVVRXUL DQG $ODEDPD  %HWZHHQ  DQG  WKH SODLQV VWDWHV
H[SHULHQFHG D  LQFUHDVH LQ &2 HPLVVLRQV IURP FRDOILUHG SRZHU
SODQWV VHFRQG RQO\ WR WKH 3DFLILF:HVW ZKHUH HPLVVLRQV LQFUHDVHG E\

$ERXW KDOI RI WKH QDWLRQ¶V HOHFWULF SRZHU LV SURYLGHG E\ FRDO










  ,G DW  WEO   %XW FI &/($1 $,5 :$7&+ )/25,'$¶6 ',57< '2=(1 0((7,1* 7+(
6816+,1( 67$7(¶6 *5((1+286( *$6 5('8&7,21 *2$/6   OLVWLQJ )ORULGD DV WKH WKLUG
ODUJHVWHPLWWHURI&2IURPSRZHUSODQWVFLWLQJ86(,$)ORULGD(OHFWULFLW\3URILOH(GLWLRQ




  *RYHUQRU 6D\V5HMHFWLRQ RI $LU 3HUPLW IRU 3RZHU3ODQW:LOO ,PSURYH 3XEOLF+HDOWK 





LQFUHDVH RI   (PLVVLRQV RI &2 IURP FRDOILUHG SRZHU SODQWV LQ
.DQVDVURVHIURPPLOOLRQPHWULFWRQVLQWRPLOOLRQPHWULF
WRQVLQDLQFUHDVH.DQVDVJHQHUDWHGPLOOLRQPHJDZDWW
KRXUVRIHOHFWULFLW\ IURPFRDO LQDQGPLOOLRQ LQD
LQFUHDVH  &OHDUO\ WKHQ FRDOILUHG SRZHU SURGXFWLRQ LV D VLJQLILFDQW
FRPSRQHQW RI WKH HQHUJ\PL[ LQ.DQVDV DQG LQFUHDVLQJO\ VR LQ UHFHQW
\HDUV
% 5HJXODWRU\5HVWULFWLRQVRQ&RDO)LUHG3RZHU*HQHUDWLRQ
%HFDXVH HOHFWULFLW\ SURGXFWLRQ DQG FRDOILUHG SRZHU SODQWV LQ
SDUWLFXODUFRQWULEXWHVLJQLILFDQWO\WR&2HPLVVLRQVLQWKH8QLWHG6WDWHV
FRDOILUHGSRZHUJHQHUDWLRQ LVD ORJLFDOFDQGLGDWH IRUHPLVVLRQFRQWUROV
RURWKHUUHJXODWRU\UHVWULFWLRQVGHVLJQHGWRPLWLJDWHFOLPDWHFKDQJH7KLV
VHFWLRQVXPPDUL]HV WKHUHJXODWRU\VWDWXVRIHOHFWULFJHQHUDWLQJIDFLOLWLHV
XQGHU ERWK IHGHUDO DQG VWDWH DLU SROOXWLRQ DQG UHODWHG ODZV  $V WKH
GLVFXVVLRQ EHORZ LQGLFDWHV VWDWH JRYHUQPHQWV KDYH SOD\HG WKH SULPDU\




RI &2 DQGPRVW RWKHU*+*V XQGHU WKH&$$  ,Q  WKH 6XSUHPH
&RXUW GHFLVLYHO\ UHMHFWHG (3$¶V FODLP WKDW LW ODFNV WKH DXWKRULW\ WR
UHJXODWH*+*HPLVVLRQV IURPPRELOH VRXUFHV XQGHU VHFWLRQRI WKH
&$$  7KH&RXUW KHOG LQ0DVVDFKXVHWWV Y (3$ WKDW*+*V ³ILWZHOO
ZLWKLQWKH>&$$¶V@FDSDFLRXVGHILQLWLRQRIµDLUSROOXWDQW¶´7KH&RXUW
IRXQG WKDW VHFWLRQ  FRQGLWLRQV WKH H[HUFLVH RI WKDW DXWKRULW\ RQ WKH







   86&  D  PDQGDWLQJ WKDW (3$ LVVXH ³VWDQGDUGV DSSOLFDEOH WR WKH
HPLVVLRQRI DQ\DLUSROOXWDQW´ IURPPRWRUYHKLFOHVZKLFK LQ WKH$GPLQLVWUDWRU¶V MXGJPHQW ³PD\
UHDVRQDEO\EHDQWLFLSDWHGWRHQGDQJHUSXEOLFKHDOWKRUZHOIDUH´
  6&W7KH$FWGHILQHV³DLUSROOXWDQW´DV³DQ\DLUSROOXWLRQDJHQWRU
FRPELQDWLRQ RI VXFK DJHQWV LQFOXGLQJ DQ\ SK\VLFDO FKHPLFDO ELRORJLFDO UDGLRDFWLYH LQFOXGLQJ





7KXV LI (3$ PDNHV D ILQGLQJ RI HQGDQJHUPHQW LW PXVW UHJXODWH
HPLVVLRQVRI WKHUHOHYDQWSROOXWDQW IURPPRWRUYHKLFOHV 7KH LVVXH LQ
0DVVDFKXVHWWV Y (3$ WKHUHIRUH ZDV ZKHWKHU (3$ KDG RIIHUHG D
UHDVRQHGH[SODQDWLRQIRUUHIXVLQJWRGHFLGHZKHWKHUWKHHIIHFWVRI*+*
HPLVVLRQV SRVH DQ HQGDQJHUPHQW 7KH&RXUW KHOG WKDW LW KDGQRW GRQH
VR(3$KDVQRW\HWUHVSRQGHGWRWKH&RXUW¶VGHFLVLRQEXWWKHDJHQF\
ZRXOG VHHP WRKDYHDQXSKLOOEDWWOHGHIHQGLQJD ILQGLQJ WKDW*+*VGR
QRWFDXVHRUFRQWULEXWHWRDQHQGDQJHUPHQW
0DVVDFKXVHWWV Y (3$ GLG QRW LQYROYH (3$¶V DXWKRULW\ WR UHJXODWH
*+*VIURPVWDWLRQDU\VRXUFHVVXFKDVHOHFWULFJHQHUDWLQJIDFLOLWLHV7KH
&RXUW¶V KROGLQJ QHYHUWKHOHVV DOPRVW DVVXUHGO\ VXSSRUWV WKH FRQFOXVLRQ
WKDWWKH&$$DXWKRUL]HV(3$WRUHJXODWH*+*HPLVVLRQVIURPVWDWLRQDU\
VRXUFHV DVZHOO DVPRELOH VRXUFHV  7KH&$$ FUHDWHV VHYHUDO GLIIHUHQW
UHJXODWRU\SURJUDPVWKDWDSSO\WRVWDWLRQDU\VRXUFHVPRVWRIZKLFKDOVR
DSSO\ WR ³DLU SROOXWDQWV´ IRU ZKLFK WKH DJHQF\PDNHV FHUWDLQ ILQGLQJV
%HFDXVHWKHGHILQLWLRQRIDQ³DLUSROOXWDQW´LVWKHVDPHLQHDFKRIWKRVH
FRQWH[WV *+* HPLVVLRQV IURP VWDWLRQDU\ VRXUFHV DV ZHOO DV PRWRU
YHKLFOHV TXDOLI\ DV DLU SROOXWDQWV  7KH &$$ DXWKRUL]HV (3$ WR LVVXH
QDWLRQDO DPELHQW DLU TXDOLW\ VWDQGDUGV WR SURWHFW WKH SXEOLF KHDOWK DQG






$GPLQLVWUDWLYH /DZ $ &RPPHQW RQ 3URIHVVRUV :DWWV DQG :LOGHUPXWK  1: 8 / 5(9
&2//248<³%DUULQJFRQJUHVVLRQDOLQWHUYHQWLRQWKLVGHFLVLRQZLOOFDXVHWKH(3$WR
UHJXODWHWKHHPLVVLRQRIJUHHQKRXVHJDVHV´5REHUW/*OLFNVPDQ	5LFKDUG(/HY\$&ROOHFWLYH




³>7@KH &RXUW¶V RSLQLRQ SXVKHV (3$ WR ILQG WKDW *+*V QHHG WR EH UHJXODWHG´  /DWH LQ 
3UHVLGHQW%XVKVLJQHG WKH(QHUJ\ ,QGHSHQGHQFHDQG6HFXULW\$FWRI 3XE/1R
6WDW7KDW$FWUDLVHGWKHFRUSRUDWHDYHUDJHIXHOHFRQRP\VWDQGDUGVIRUSDVVHQJHU
DXWRPRELOHV WR  PLOHV SHU JDOORQ E\   ,G  D WR EH FRGLILHG DW  86& 
E$  (3$ $GPLQLVWUDWRU 6WHSKHQ -RKQVRQ KLQWHG WKDW WKH HQHUJ\ ELOO PDNHV LW
XQQHFHVVDU\IRU(3$WRDGRSWPDQGDWRU\FRQWUROVRQ*+*HPLVVLRQVIURPPRWRUYHKLFOHVGHVSLWH
0DVVDFKXVHWWV Y (3$  6HH 'DZQ 5HHYHV (QYLURQPHQWDOLVWV (\H 6XLW WR )RUFH (3$ *+*
(QGDQJHUPHQW)LQGLQJ,16,'((3$:((./<-DQDW³-RKQVRQVXJJHVWHGWKDWWKHIXHO




  7KH &$$ GHILQHV ³ZHOIDUH´ EURDGO\ WR LQFOXGH EXW QRW EH OLPLWHG WR ³HIIHFWV RQ VRLOV
ZDWHU FURSV YHJHWDWLRQ PDQPDGH PDWHULDOV DQLPDOV ZLOGOLIH ZHDWKHU YLVLELOLW\ DQG FOLPDWH




³HDFK DLU SROOXWDQW´ZKRVH HPLVVLRQV LQ WKH$GPLQLVWUDWRU¶V MXGJPHQW
³FDXVHRUFRQWULEXWHWRDLUSROOXWLRQZKLFKPD\UHDVRQDEO\EHDQWLFLSDWHG
WR HQGDQJHU SXEOLF KHDOWK RU ZHOIDUH´ DQG ZKRVH SUHVHQFH ³LQ WKH
DPELHQW DLU UHVXOWV IURP QXPHURXV RU GLYHUVH PRELOH RU VWDWLRQDU\
VRXUFHV´  7KH VLPLODULW\ RI WKH ILQGLQJV WKDW WULJJHU WKH REOLJDWLRQ WR
OLVW DLU SROOXWDQWV DV FULWHULD SROOXWDQWV DQG WR UHJXODWH HPLVVLRQV IURP
PRWRU YHKLFOHV LV REYLRXV  2QFH (3$ OLVWV D SROOXWDQW DV D FULWHULD
SROOXWDQWLWPXVWHVWDEOLVKQDWLRQDODPELHQWDLUTXDOLW\VWDQGDUGVIRUWKH
SROOXWDQW  7KH &$$ WKHQ UHTXLUHV HDFK VWDWH WR GHYHORS DQ
LPSOHPHQWDWLRQ SODQ WKDW LV GHVLJQHG WR DFKLHYH WKH VWDQGDUGV WKURXJK
WHFKQLTXHV VXFK DV HQIRUFHDEOH HPLVVLRQ OLPLWDWLRQV  (3$ DQG WKH
VWDWHVVKDUHWKHDXWKRULW\WRHQIRUFHSODQSURYLVLRQV
7KHVXLWDELOLW\RIWKHQDWLRQDODPELHQWDLUTXDOLW\VWDQGDUGSURYLVLRQV
WR UHVWULFWLQJ HPLVVLRQV RI*+*V LV QRW FOHDU EHFDXVH WKRVH SURYLVLRQV




UHJXODWH *+*V IURP VWDWLRQDU\ VRXUFHV XQGHU WKH &$$¶V QDWLRQDO
DPELHQWDLUTXDOLW\VWDQGDUGSURYLVLRQVRURWKHUZLVHLQRUGHUWRFRPEDW
FOLPDWHFKDQJH
$QRWKHU RI WKH &$$¶V UHJXODWRU\ SURJUDPV WKDW FRXOG SURYLGH WKH
EDVLV IRU UHJXODWLQJ *+* HPLVVLRQV IURP HOHFWULF JHQHUDWLQJ IDFLOLWLHV
DGGUHVVHVDLUSROOXWLRQIURPQHZVWDWLRQDU\VRXUFHV6HFWLRQRIWKH
VWDWXWH UHTXLUHV WKDW (3$ FRPSLOH D OLVW RI FDWHJRULHV RI VWDWLRQDU\

HFRQRPLF YDOXHV DQG RQ SHUVRQDO FRPIRUW DQG ZHOOEHLQJ ZKHWKHU FDXVHG E\ WUDQVIRUPDWLRQ






  6HH (UZLQ &KHPHULQVN\ HW DO &DOLIRUQLD &OLPDWH &KDQJH DQG WKH &RQVWLWXWLRQ 
(197//5(3³7KHWKUHDWRIFOLPDWHFKDQJHGRHVQRWKLQJHRQZKHUH*+*
HPLVVLRQVRFFXU2QWKHFRQWUDU\EHFDXVHWKHVHJDVHVTXLFNO\DVVLPLODWHLQWRWKHJOREDODWPRVSKHUH
HPLVVLRQV LQ )ORUHQFH ,WDO\ KDYH WKH VDPH JOREDO LPSDFW DV WKRVH UHOHDVHG LQ )ORUHQFH
&DOLIRUQLD´
  7KH SRUWLRQ RI(3$¶V:HE VLWH WKDW GHVFULEHV(3$¶V SODQ IRU DGGUHVVLQJ FOLPDWH FKDQJH
QRWDEO\ ODFNV DQ\ UHIHUHQFH WR PDQGDWRU\ IHGHUDO FRQWUROV RQ *+* HPLVVLRQV IURP VWDWLRQDU\
VRXUFHV  6HH 86 (QYWO 3URW $JHQF\ &XUUHQW DQG 1HDU7HUP *UHHQKRXVH *DV 5HGXFWLRQ
,QLWLDWLYHV KWWSZZZHSDJRYFOLPDWHFKDQJHSROLF\QHDUWHUPJKJUHGXFWLRQKWPO ODVW YLVLWHG 0DU
6LPLODUO\WKH*HRUJH:%XVK$GPLQLVWUDWLRQIRXJKWDJDLQVWWKHDGRSWLRQRIPDQGDWRU\
WDUJHWVIRUUHGXFLQJ*+*HPLVVLRQVDWWKH%DOL&OLPDWH&KDQJH&RQIHUHQFH6HH-RVKXD%RDN





VLJQLILFDQWO\ WR DLU SROOXWLRQ ZKLFK PD\ UHDVRQDEO\ EH DQWLFLSDWHG WR
HQGDQJHU SXEOLF KHDOWK RU ZHOIDUH´  (3$ PXVW HVWDEOLVK QDWLRQDOO\
XQLIRUP WHFKQRORJ\EDVHG VWDQGDUGV RI SHUIRUPDQFH IRU HDFK OLVWHG
VRXUFH FDWHJRU\  7KH $FW PDNHV LW XQODZIXO IRU DQ\ QHZ VRXUFH WR
RSHUDWHLQYLRODWLRQRIDQDSSOLFDEOHVWDQGDUGRISHUIRUPDQFH%HFDXVH
WKHQHZVRXUFHVWDQGDUGVRISHUIRUPDQFHGHWHUPLQH WKHUHTXLUHGGHJUHH
RI HPLVVLRQ FRQWUROV RQ WKH EDVLV RI ZKDW LV WHFKQRORJLFDOO\ SRVVLEOH
UDWKHUWKDQRQWKHEDVLVRIWKHLPSDFWRIGLIIHUHQWOHYHOVRIHPLVVLRQVRQ
DPELHQW DLU TXDOLW\ WKH QRQORFDOL]HG QDWXUH RI*+* HPLVVLRQVZRXOG










PHDQV D VWDQGDUG IRU HPLVVLRQV RI DLU SROOXWDQWVZKLFK UHIOHFWV WKH GHJUHH RI HPLVVLRQ
OLPLWDWLRQ DFKLHYDEOH WKURXJK WKH DSSOLFDWLRQ RI WKH EHVW V\VWHP RI HPLVVLRQ UHGXFWLRQ





  5HJXODWLRQ XQGHU VHFWLRQ  ZRXOG EH OLPLWHG WR VRXUFHV WKDW TXDOLI\ DV QHZ VRXUFHV
KRZHYHU$QHZVRXUFH³PHDQVDQ\VWDWLRQDU\VRXUFHWKHFRQVWUXFWLRQRUPRGLILFDWLRQRIZKLFKLV
FRPPHQFHG DIWHU WKH SXEOLFDWLRQ RI UHJXODWLRQV RU LI HDUOLHU SURSRVHG UHJXODWLRQV SUHVFULELQJ D
VWDQGDUG RI SHUIRUPDQFH XQGHU WKLV VHFWLRQ ZKLFK ZLOO EH DSSOLFDEOH WR VXFK VRXUFH´  ,G 
D&RDOILUHGSRZHUSODQWVWKDWSUHGDWHWKHDGRSWLRQRIVHFWLRQVWDQGDUGVIRUVWDWLRQDU\
VRXUFHFDWHJRULHVWKDWHPLW*+*VZRXOGWKHUHIRUHQRWEHFRYHUHGE\WKRVHVWDQGDUGVDWOHDVWXQWLO
WKH\ PDNH SK\VLFDO FKDQJHV WKDW TXDOLI\ DV PRGLILFDWLRQV  (3$ UHIXVHG LQ  WR UHJXODWH
HPLVVLRQV RI &2 DQG RWKHU *+*V ZKHQ LW LVVXHG VWDQGDUGV RI SHUIRUPDQFH IRU QHZ VWDWLRQDU\
VRXUFHVLQWKHSHWUROHXPUHILQLQJLQGXVWU\86(QYWO3URW$JHQF\6WDQGDUGVRI3HUIRUPDQFHIRU
3HWUROHXP 5HILQHULHV )LQDO 5XOH KWWSZZZHSDJRYWWQRDUSJWBQRWLFHVQVSVBSGI
$FFRUGLQJ WR(3$ WKH&$$DIIRUGV LW ³VLJQLILFDQW IOH[LELOLW\ LQGHWHUPLQLQJZKLFKSROOXWDQWV DUH
DSSURSULDWH IRU UHJXODWLRQ XQGHU VHFWLRQ E%´  ,G DW   ,Q DGGLWLRQ(3$ DVVHUWHG WKDW
QRWKLQJLQWKH&$$³PDQGDWHVWKDW(3$LQFOXGHDQHZVWDQGDUGRISHUIRUPDQFHIRUDQDLUSROOXWDQW
QRWDOUHDG\FRYHUHGE\WKHVWDQGDUGRISHUIRUPDQFHXQGHUUHYLHZ´,GDW(3$DGGHG
,Q WKLV LQVWDQFH LW LV UHDVRQDEOH IRU(3$ QRW WR SURPXOJDWH SHUIRUPDQFH VWDQGDUGV IRU
*+*HPLVVLRQVDVSDUWRIWKLV\HDUUHYLHZF\FOH:HEHOLHYHWKDWWKHQDWXUHRI*+*
HPLVVLRQV UHQGHUV WKHP UHDGLO\ GLVWLQJXLVKDEOH IURP RWKHU DLU SROOXWDQWV IRU ZKLFK ZH
KDYH SUHYLRXVO\ SURPXOJDWHG QHZ SHUIRUPDQFH VWDQGDUGV FRQFXUUHQW ZLWK DQ \HDU
UHYLHZ RI WKH H[LVWLQJ VWDQGDUGV  ,QGHHG*+* HPLVVLRQV SUHVHQW LVVXHV WKDWZH KDYH
QHYHU KDG WR DGGUHVV LQ WKH FRQWH[W RI HYHQ DQ LQLWLDO 1636 UXOHPDNLQJ IRU D VRXUFH
FDWHJRU\  7KHVH GLIIHUHQFHV ZDUUDQW SURFHHGLQJ LQLWLDOO\ WKURXJK D PRUH GHOLEHUDWH





$ WKLUG SRVVLELOLW\ ZRXOG EH IRU &RQJUHVV WR DPHQG WKH &$$ WR
DXWKRUL]H(3$WRUHVWULFWRUDXWKRUL]H(3$WRUHJXODWH*+*HPLVVLRQV
IURP HOHFWULF SRZHU SODQWV XQGHU DQ HQWLUHO\ QHZ UHJXODWRU\ SURJUDP
6XFKDVWHSZRXOGQRWEHXQSUHFHGHQWHG :KHQ&RQJUHVVDPHQGHGWKH
&$$ LQ  LW FUHDWHG D QHZ SURJUDP WR OLPLW HPLVVLRQV RI VXOIXU
GLR[LGHDQGR[LGHVRIQLWURJHQWKDWFRQWULEXWHWRDFLGGHSRVLWLRQ7KH
SURJUDP DSSOLHV SULPDULO\ WR FRDOILUHG HOHFWULF JHQHUDWLQJ IDFLOLWLHV D
SULQFLSDO VRXUFH RI WKRVH SROOXWDQWV  7KH DFLG GHSRVLWLRQ FRQWURO
SURJUDPLQFOXGHVDFDSDQGWUDGHSURJUDPWKDWDOORZVUHJXODWHGIDFLOLWLHV




7R GDWH (3$ KDV QRW XVHG DQ\ RI WKH H[LVWLQJ &$$ UHJXODWRU\
PHFKDQLVPVWRUHJXODWH*+*HPLVVLRQVIURPVWDWLRQDU\VRXUFHVVXFKDV
HOHFWULFSRZHUSODQWVDQG&RQJUHVVKDVQRWSDVVHGOHJLVODWLRQPDQGDWLQJ

















PD\SUHVHQW WKURXJK LQKDODWLRQRURWKHU URXWHVRIH[SRVXUH D WKUHDWRIDGYHUVHKXPDQ
KHDOWKHIIHFWV LQFOXGLQJEXWQRW OLPLWHG WR VXEVWDQFHVZKLFKDUHNQRZQ WREHRUPD\
UHDVRQDEO\EHDQWLFLSDWHGWREHFDUFLQRJHQLFPXWDJHQLFWHUDWRJHQLFQHXURWR[LFZKLFK
FDXVH UHSURGXFWLYH G\VIXQFWLRQ RU ZKLFK DUH DFXWHO\ RU FKURQLFDOO\ WR[LF RU DGYHUVH
HQYLURQPHQWDO HIIHFWV ZKHWKHU WKURXJK DPELHQW FRQFHQWUDWLRQV ELRDFFXPXODWLRQ
GHSRVLWLRQRURWKHUZLVH
,G  E  7KLV SURYLVLRQ ZRXOG DSSHDU WR DXWKRUL]H (3$ WR OLVW &2 RU RWKHU *+*V DV
KD]DUGRXVDLUSROOXWDQWVRQWKHEDVLVRIDILQGLQJWKDWWKH\³PD\SUHVHQWDWKUHDWRIDGYHUVH





'HVSLWH RU EHFDXVH RI WKH IHGHUDO JRYHUQPHQW¶V IDLOXUH WR LPSRVH
PDQGDWRU\ FRQWUROV RQ *+* HPLVVLRQV IURP VWDWLRQDU\ VRXUFHV PDQ\
VWDWHV KDYH WDNHQ VWHSV WR OLPLW *+* HPLVVLRQV E\ HOHFWULF JHQHUDWLQJ
IDFLOLWLHV  6WDWH UHJXODWLRQ KDV WDNHQ YDULRXV IRUPV  7KHVH LQFOXGH
UHQHZDEOH SRUWIROLR VWDQGDUGV UHTXLULQJ WKDW SRZHU EH SURGXFHG IURP
DOWHUQDWLYH HQHUJ\ VRXUFHV WKDW JHQHUDWH UHODWLYHO\ ORZ OHYHOV RI *+*
HPLVVLRQV 7KH\ DOVR LQFOXGH UHJLRQDO RU VWDWHE\VWDWH OLPLWV RQ*+*
HPLVVLRQV IURP VWDWLRQDU\ VRXUFHV JHQHUDOO\ RU IURP SRZHU SODQWV LQ
SDUWLFXODU  7KHVH OLPLWV DUH RIWHQ DFFRPSDQLHG E\ HPLVVLRQV WUDGLQJ
SURJUDPVVLPLODUWRWKH&$$¶VIHGHUDODFLGGHSRVLWLRQFRQWUROSURJUDP
5HFHQWO\WKHWRROVXVHGE\WKHVWDWHVWRUHGXFHHPLVVLRQVWKDWFRQWULEXWH
WR FOLPDWH FKDQJH KDYH H[SDQGHG WR LQFOXGH WKH GHQLDO RI SHUPLWV RU
OLFHQVHV WR FRDOILUHG SODQWV RU WKH LVVXDQFH RI SHUPLWV FRQGLWLRQHG RQ
DFWLRQVWRUHGXFHWKHDSSOLFDQWV¶LPSDFWRQFOLPDWHFKDQJH
D 5HQHZDEOH3RUWIROLR6WDQGDUGV
0RUH WKDQ WZHQW\ VWDWHV DOWKRXJK QRW .DQVDV KDYH HQDFWHG
UHQHZDEOHSRUWIROLRVWDQGDUGV³536´DVDPHDQVRIPLQLPL]LQJUHOLDQFH
RQ WUDGLWLRQDO FDUERQODGHQ IRVVLO IXHOV WRJHQHUDWH HOHFWULFLW\ 7KHVH
VWDQGDUGVDUHGHVLJQHGWRLQFUHDVHWKHSHUFHQWDJHRIHQHUJ\VXSSOLHGE\




  7KLV DUWLFOHGRHV QRW DGGUHVV WKH LQLWLDWLYHV WDNHQE\ WKH VWDWHV WR UHGXFH*+*HPLVVLRQV
IURPPRWRUYHKLFOHV)RUDPRUHWKRURXJKDVVHVVPHQWRIWKHGLIIHUHQWDSSURDFKHVVWDWHVKDYHWDNHQ
WRDGGUHVVFOLPDWHFKDQJHVHH.LUVWHQ(QJHO6WDWHDQG/RFDO&OLPDWH&KDQJH,QLWLDWLYHV:KDW,V
0RWLYDWLQJ 6WDWH DQG /RFDO*RYHUQPHQWV WR $GGUHVV D*OREDO 3UREOHP DQG:KDW'RHV7KLV 6D\
$ERXW)HGHUDOLVPDQG(QYLURQPHQWDO/DZ"85%/$:5REHUW0F.LQVWU\-U	
7KRPDV ' 3HWHUVRQ 7KH ,PSOLFDWLRQV RI WKH 1HZ ³2OG´ )HGHUDOLVP LQ &OLPDWH&KDQJH
/HJLVODWLRQ +RZ WR )XQFWLRQ LQ D *OREDO 0DUNHWSODFH :KHQ 6WDWHV 7DNH WKH /HDG  3$&
0&*(25*(*/2%$/%86	'(9/-
  6HH 5XOHV 5HJXODWLRQV DQG 3ROLFLHV IRU 5HQHZDEOH (QHUJ\ KWWSZZZGVLUHXVDRUJ
VXPPDU\WDEOHVUHJFIP"	&XUUHQW3DJH,' 	(( 	5(  LOOXVWUDWLQJ WKH SROLFLHV LPSOHPHQWHG
LQ HDFK VWDWH ODVW YLVLWHG )HE   3(:&(17(5 21 */2%$/ &/,0$7( &+$1*( 67$7(6







ZLQG RU ELRPDVV 536 SURJUDPV FDQ LQFUHDVH WKH UROH RI UHQHZDEOH
HQHUJ\E\LQFUHDVLQJWKHUHTXLUHGSHUFHQWDJHRYHUWLPH536SURJUDPV
RIWHQ LQFOXGH D FUHGLW WUDGLQJPHFKDQLVPZKRVH IXQFWLRQ LV WR SURYLGH
IOH[LELOLW\ LQFRPSOLDQFHRSWLRQVIRUXWLOLWLHVDQGWRUHZDUGWKHHIILFLHQW
XVHRIUHQHZDEOHHQHUJ\WHFKQRORJLHV $VRQHVRXUFHKDVQRWHG536
VWDQGDUGV ³KDYH WKH SRWHQWLDO WR EHFRPH HIIHFWLYH OHYHUV IRU





3UREDEO\ WKH PRVW SURPLQHQW VWDWH SURJUDP IRU FRQWUROOLQJ *+*
HPLVVLRQV IURP WKH HOHFWULFLW\ VHFWRU LV WKH 5HJLRQDO *UHHQKRXVH *DV
,QLWLDWLYH³5**,´LQZKLFKVHYHUDOQRUWKHDVWHUQDQGPLG$WODQWLFVWDWHV
DUHSDUWLFLSDWLQJ 7KDW SURJUDPPDQGDWHV UHGXFWLRQV LQ&2 HPLVVLRQV
IURPSRZHUSODQWVEXW LW LQFOXGHVDFDSDQGWUDGHSURJUDPWKDWSHUPLWV
UHJXODWHG XWLOLWLHV WR FRPSO\ ZLWK WKHLU UHGXFWLRQ REOLJDWLRQV E\
SXUFKDVLQJ HPLVVLRQV FUHGLWV IURP RWKHU UHJXODWHG HQWLWLHV WKDW H[FHHG
WKHLUPDQGDWHGHPLVVLRQVFXWV7KHVWDWHVSDUWLFLSDWLQJLQ5**,DJUHHG
WR FDS JOREDO ZDUPLQJ HPLVVLRQV IURP WKH UHJLRQ¶V SRZHU SODQWV DW
FXUUHQWOHYHOVDQGUHGXFHWKHPE\E\
6LPLODUO\ WKH JRYHUQRUV RI QLQH 0LGZHVWHUQ VWDWHV LQFOXGLQJ
.DQVDV LQ  VLJQHG WKH 0LGZHVWHUQ 5HJLRQDO *UHHQKRXVH *DV

  6WHSKDQLH % 2VKLWD 7KH 6FLHQWLILF DQG ,QWHUQDWLRQDO &RQWH[W IRU &OLPDWH &KDQJH
,QLWLDWLYHV 86) /5(9   %DUU\*5DEH0LNDHO5RPiQ	$UWKXU1'REHOLV








WKH SURVSHFWV IRU PDUNHWV LQ UHQHZDEOH HQHUJ\ FUHGLWV  $OWKRXJK VXFK PDUNHWV SURPLVH WR VSXU











VWDWHV WR WKHHVWDEOLVKPHQWRI*+*UHGXFWLRQ WDUJHWVGHYHORSPHQWRID
PDUNHWEDVHGDQGPXOWLVHFWRUFDSDQGWUDGHPHFKDQLVPWRKHOSDFKLHYH
WKRVH WDUJHWV WKHFUHDWLRQRI D V\VWHP WRHQDEOH WUDFNLQJPDQDJHPHQW
DQG FUHGLWLQJ IRU HQWLWLHV WKDW UHGXFH *+* DQG WKH GHYHORSPHQW DQG
LPSOHPHQWDWLRQ RI DGGLWLRQDO VWHSV DV QHHGHG WR DFKLHYH WKH UHGXFWLRQ
WDUJHWV  7KH $FFRUG DOVR FRPPLWWHG WKH PHPEHUV WR WKH SXUVXLW RI
FRRSHUDWLYH UHJLRQDO LQLWLDWLYHV GHVLJQHG WR UHGXFH *+* HPLVVLRQV
LQFOXGLQJ WKH SURYLVLRQ RI HOHFWULFLW\ WUDQVPLVVLRQ DGHTXDF\ WR VXSSRUW
QHZZLQGHQHUJ\IDFLOLWLHVWKHFUHDWLRQRIUHQHZDEOHIXHOVFRUULGRUVDQG
FRRUGLQDWHG VLJQDJH WR SURPRWH UHQHZDEOH IXHO XVDJH DFURVV WKH
0LGZHVW WKHXVHRIDGYDQFHGELRHQHUJ\SHUPLWWLQJWRDVVLVWVWDWHVZLWK
WKH ODWHVW WHFKQRORJLHV DQG WKH HVWDEOLVKPHQW RI D ORZFDUERQ HQHUJ\
WUDQVPLVVLRQLQIUDVWUXFWXUH WRVXSSO\ WKH0LGZHVWZLWK³VXVWDLQDEOHDQG
HQYLURQPHQWDOO\UHVSRQVLEOHHQHUJ\´
,QGLYLGXDO VWDWHV DOVR KDYH DGRSWHG *+* HPLVVLRQ UHGXFWLRQ
UHTXLUHPHQWV IRU VWDWLRQDU\ VRXUFHV LQFOXGLQJ HOHFWULF XWLOLWLHV  7KH
&DOLIRUQLD OHJLVODWXUHDGRSWHG WKHSDWKEUHDNLQJVWDWXWHRI WKLV W\SH WKH
*OREDO:DUPLQJ6ROXWLRQV$FWRI7KH$FWUHTXLUHVDUHGXFWLRQ
LQ*+* HPLVVLRQV VWDWHZLGH WR  OHYHOV E\  DQG DXWKRUL]HV
WKH&DOLIRUQLD$LU5HVRXUFHV%RDUGWRDGRSWWHFKQRORJ\EDVHGHPLVVLRQV
UHGXFWLRQ UHJXODWLRQV DSSOLFDEOH WR FDWHJRULHV RI VRXUFHV ZKLFK DUH
DQWLFLSDWHGWRLQFOXGHHOHFWULFXWLOLWLHV7KHVWDWXWHDOVRDXWKRUL]HVWKH
%RDUG WR GHYHORS DQ HPLVVLRQV WUDGLQJ SURJUDP XQGHU ZKLFK VRXUFHV
HPLWWLQJIHZHU*+*VWKDQWKHLUSHUPLWVDOORZPD\VHOOHPLVVLRQVFUHGLWV
WRVRXUFHVH[FHHGLQJWKHLULQGLYLGXDO*+*FDSV
6RPH VWDWHV KDYH DGRSWHG VSHFLILF VWDWXWRU\ RU UHJXODWRU\ *+*
HPLVVLRQVFDSVIRUQHZSRZHUSODQWV2UHJRQ¶VUHJXODWLRQVRIIHUQHZ

  3UHVV 5HOHDVH 0LGZHVW *RYHUQRUV $VVRFLDWLRQ *RYHUQRUV 6LJQ (QHUJ\ 6HFXULW\ DQG

















SRZHU SODQWV YDULRXV RSWLRQV IRUPHHWLQJ WKHLU UHGXFWLRQ UHTXLUHPHQWV
LQFOXGLQJ WKH RSHUDWLRQ RI FHUWLILHG FRJHQHUDWLRQ SURMHFWV WKH
LPSOHPHQWDWLRQ RI DSSURYHG RIIVHW SURMHFWV RU WKH SD\PHQW RI SHU WRQ
RIIVHW IHHV  :DVKLQJWRQ VWDWH OHJLVODWLRQ PDQGDWHV WKDW QHZ ODUJH
IRVVLO IXHOILUHG HOHFWULF JHQHUDWLQJ IDFLOLWLHV EH VXEMHFW WR DQ DSSURYHG
&2PLWLJDWLRQSODQWKDWLQYROYHVVRPHFRPELQDWLRQRISD\PHQWVWRWKLUG
SDUWLHV WR SURYLGH PLWLJDWLRQ GLUHFW SXUFKDVH RI SHUPDQHQW FDUERQ
FUHGLWVDQGLQYHVWPHQWLQDSSOLFDQWFRQWUROOHGFDUERQGLR[LGHPLWLJDWLRQ
SURMHFWV LQFOXGLQJ FRJHQHUDWLRQ  )DFLOLW\ DSSURYDO LV VXEMHFW WR WKH
UHTXLUHPHQWWKDWRIWKHWRWDO&2HPLVVLRQVSURGXFHGE\WKHIDFLOLW\
EHPLWLJDWHG(YHQLQVWDWHVLQZKLFKUHJXODWRUVKDYHUHIXVHGWKXVIDU
WR LPSRVH &2 HPLVVLRQ FRQWUROV RQ SURSRVHG QHZ FRDOILUHG SRZHU
SODQWV VXFK DV 0RQWDQD WKH QHHG IRU DQG WKH LQHYLWDELOLW\ RI VXFK
FRQWUROVLQWKHIXWXUHKDVEHHQQRWHG
,QDGGLWLRQVRPHVWDWHVVXFKDV0DVVDFKXVHWWVDQG1HZ+DPSVKLUH
KDYH HVWDEOLVKHG HPLVVLRQV FDSV IRU H[LVWLQJ SRZHU SODQWV  1HZ
+DPSVKLUH¶V &OHDQ 3RZHU $FW LPSRVHV DQQXDO OLPLWV WKURXJK  RQ
HPLVVLRQVRI&2DVZHOODVVRPHFULWHULDSROOXWDQWV 5HJXODWHGSODQWV
PD\ FRPSO\ HLWKHU E\ UHGXFLQJ WKHLU RZQ HPLVVLRQV RU SXUFKDVLQJ
HPLVVLRQV FUHGLWV WKURXJK D WUDGLQJ SURJUDP DSSURYHG E\ VWDWH
UHJXODWRUV  7KH VWDWH HQYLURQPHQWDO DJHQF\ PD\ DSSURYH RIIVLWH







0D\   0LNH 'HQQLVRQ %RDUG 5HIXVHV &2 5XOHV IRU &RDO)LUHG 3RZHU 3ODQW















$QRWKHU GHYHORSPHQW LQ VWDWH HIIRUWV WR UHGXFH WKH FRQWULEXWLRQ RI
SRZHU SODQWV WR FOLPDWH FKDQJH LV WKH GHQLDO E\ VWDWH UHJXODWRUV RI
SHUPLVVLRQ WR FRQVWUXFW RU RSHUDWH VXFK SODQWV  7KH UHIXVDO RI VWDWH
OHJLVODWLYH DQG UHJXODWRU\ ERGLHV WR DOORZ FHUWDLQ NLQGV RI HOHFWULFLW\
SURGXFLQJ IDFLOLWLHV LV QRW XQSUHFHGHQWHG  ,QGHHG LQ DW OHDVW RQH
LQVWDQFHD VWDWHDGRSWHGDVZHHSLQJPRUDWRULXPRQ WKHFRQVWUXFWLRQRI
FHUWDLQ NLQGV RI HOHFWULF JHQHUDWLQJ IDFLOLWLHV  ,Q  WKH &DOLIRUQLD
OHJLVODWXUH DPHQGHG WKH:DUUHQ$OTXLVW $FW WR EDU WKH FRQVWUXFWLRQ RI
QXFOHDUILVVLRQWKHUPDOSRZHUSODQWVSHQGLQJLVVXDQFHE\DVWDWHDJHQF\
RI D ILQGLQJ ³WKDW WKHUH KDV EHHQ GHYHORSHG DQG WKDW WKH8QLWHG 6WDWHV
WKURXJK LWV DXWKRUL]HG DJHQF\ KDV DSSURYHG DQG WKHUH H[LVWV D
GHPRQVWUDWHGWHFKQRORJ\RUPHDQVIRUWKHGLVSRVDORIKLJKOHYHOQXFOHDU
ZDVWH´ %HFDXVH WKH IHGHUDO1XFOHDU5HJXODWRU\&RPPLVVLRQZDV LQ
QRSRVLWLRQWRDSSURYHVXFKWHFKQRORJ\HLWKHUDWWKHWLPHWKHVWDWXWHZDV
DPHQGHGRULQWKHIRUHVHHDEOHIXWXUHWKHVWDWXWHLQHIIHFWDPRXQWHGWRD
VWDWHZLGHPRUDWRULXP RQ WKH FRQVWUXFWLRQ RI QXFOHDU SRZHU SODQWV IRU
WKHLQGHILQLWHIXWXUH,QWKH6XSUHPH&RXUWXSKHOGWKH:DUUHQ
$OTXLVW $FW KROGLQJ WKDW LW ZDV QRW SUHHPSWHG E\ WKH $WRPLF (QHUJ\
$FW
7RGDWHQRVWDWHKDVJRQHWKDWIDULQUHVWULFWLQJWKHGHYHORSPHQWRI





WKH 3ROLWLFDO ,QVWLWXWLRQV"  *(2 /-    ³6WDWH XWLOLW\ FRPPLVVLRQV DQG VWDWH
OHJLVODWRUV KDYH UHVSRQGHG WR WKH ODUJH UDWH LQFUHDVHV UHTXHVWHG WR UHIOHFW WKHVH LQYHVWPHQWV E\
GHQ\LQJ XWLOLWLHV UHFRYHU\ RI WHQV RI ELOOLRQV RI GROODUV LQ FRVWV´  6HH JHQHUDOO\ 5REHUW /
*OLFNVPDQ$OORFDWLQJ WKH &RVW RI &RQVWUXFWLQJ ([FHVV &DSDFLW\ ³:KR:LOO +DYH WR 3D\ IRU ,W
$OO"´  8 .$1 / 5(9   GLVFXVVLQJ LVVXHV UHODWLQJ WR WKH FRQVWUXFWLRQ RI H[FHVV
FDSDFLW\DWWKH:ROI&UHHNQXFOHDUSRZHUIDFLOLW\LQ.DQVDV5LFKDUG-3LHUFH-U7KH5HJXODWRU\
7UHDWPHQWRI0LVWDNHVLQ5HWURVSHFW&DQFHOHG3ODQWVDQG([FHVV&DSDFLW\83$/5(9









WUDGLWLRQDO FRDOILUHG WHFKQRORJ\ IURP SURFHHGLQJ 6HH HJ0RUDWRULXP RQ8QFRQWUROOHG 3RZHU




SHUPLWV IRU FRDOILUHG SODQWV DQG LQ DQRWKHU VWDWH SODQV WR FRQVWUXFW
HOHYHQQHZFRDOILUHGSODQWVZHUHGUDPDWLFDOO\FXUWDLOHGLQOLJKWRIWKH
SXEOLFRXWFU\VSXUUHGE\WKHRULJLQDOSURSRVDO7KHUHJXODWRU\FOLPDWH
IRUFRDOILUHGSRZHU LVFOHDUO\EHFRPLQJPRUHKRVWLOHDW WKHVWDWH OHYHO
7KH UHPDLQGHU RI WKLV VHFWLRQ GHVFULEHV WKH UHJXODWRU\ DQG SROLWLFDO





7KH )ORULGD 3XEOLF 6HUYLFH &RPPLVVLRQ ³)36&´ LQ  GHQLHG
SHUPLVVLRQ WR FRQVWUXFW D FRDOILUHG SRZHU SODQW  )ORULGD 3RZHU 	
/LJKW&RPSDQ\³)3/´ILOHGWKHSHWLWLRQIRUDGHWHUPLQDWLRQRIQHHGIRU
WZRHOHFWULFSRZHUSODQWVLQ*ODGHV&RXQW\)3/SURSRVHGWRSXWLQWR
VHUYLFH E\  DQG  WZR XOWUDVXSHUFULWLFDO SXOYHUL]HG FRDO
³86&3&´ JHQHUDWLQJ XQLWV ZLWK D FRPELQHG QHW FDSDFLW\ RI 
PHJDZDWWV 7KH)ORULGD(OHFWULFDO3RZHU3ODQW6LWLQJ$FW ³6LWLQJ
$FW´ LV GHVLJQHG WR EDODQFH LQFUHDVHG GHPDQG IRU HOHFWULF SRZHUZLWK
WKH EURDG LQWHUHVWV RI WKH SXEOLF LQFOXGLQJ XVH RI WKH VWDWH¶V QDWXUDO
UHVRXUFHV7KH6LWLQJ$FWOLVWVDVHULHVRIIDFWRUVWKDWWKH)36&PXVW
FRQVLGHU LQ GHFLGLQJ ZKHWKHU WR DSSURYH D SURSRVHG QHZ HOHFWULF
JHQHUDWLQJIDFLOLW\ZLWKRXWVSHFLI\LQJWKHZHLJKWWREHDIIRUGHGHDFK
7KH)36&PXVWWDNHLQWRDFFRXQWWKHQHHGIRUHOHFWULFV\VWHPUHOLDELOLW\
DQG LQWHJULW\ WKHQHHG IRU DGHTXDWH HOHFWULFLW\ DW D UHDVRQDEOHFRVW WKH

IURP LVVXLQJ³DSHUPLW IRU DSURSRVHGQHZFRDOILUHGHOHFWULFJHQHUDWLQJXQLW XQGHU WKH&OHDQ$LU
$FW XQOHVV WKH SHUPLW UHTXLUHV WKH XQLW WR XVH VWDWHRIWKHDUW FRQWURO WHFKQRORJ\ WR FDSWXUH DQG
SHUPDQHQWO\VHTXHVWHUFDUERQGLR[LGHHPLVVLRQVIURPVXFKXQLW´VHHDOVR$PDQGD*ULVFRP/LWWOH
/HW¶V &DOO WKH &RDO 7KLQJ 2II *5,67 0DU   KWWSZZZJULVWRUJFJLELQSULQWWKLV
SO"XUL QHZVPXFNQRFRDOLQGH[KWPO GHVFULELQJ D ELOO EHLQJ GUDIWHG E\ 6HQDWRU -RKQ
.HUU\
  6HHLQIUDQRWHV±DQGDFFRPSDQ\LQJWH[W
  6HH/LWWOHVXSUDQRWHVWDWLQJ WKDW WKHJURXSV³VWUXFND WUXFH´DQGDJUHHG WR³FXW WKH
QXPEHURIQHZFRDOSODQWVGRZQWRWKUHH´
  ,Q UH3HWLWLRQ IRU'HWHUPLQDWLRQRI1HHG IRU*ODGHV3RZHU3DUN8QLWV DQG(OHFWULFDO
3RZHU3ODQWVLQ*ODGHV&RXQW\E\)OD3RZHU	/LJKW&R'RFNHW1R(2UGHU1R36&
)2)(,2UGHU'HQ\LQJ3HWLWLRQ IRU'HWHUPLQDWLRQ RI1HHG -XO\  DYDLODEOH DW









QHHG IRU IXHOGLYHUVLW\DQGVXSSO\ UHOLDELOLW\DQGZKHWKHU WKHSURSRVHG
SODQW LV WKHPRVWFRVWHIIHFWLYHDOWHUQDWLYHDYDLODEOH  ,QDGGLWLRQ WKH
DJHQF\PXVWFRQVLGHUWKH³FRQVHUYDWLRQPHDVXUHVWDNHQE\RUUHDVRQDEO\
DYDLODEOH WR WKH DSSOLFDQW ZKLFK PLJKW PLWLJDWH WKH QHHG IRU WKH
SURSRVHG SODQW´  )LQDOO\ WKH 6LWLQJ $FW DXWKRUL]HV WKH )36& WR




WR GHPRQVWUDWH WKDW WKH SURSRVHG SODQWV ZHUH WKH PRVW FRVWHIIHFWLYH
DOWHUQDWLYHDYDLODEOHWDNLQJLQWRDFFRXQWWKHXQFHUWDLQW\DVVRFLDWHGZLWK
IXWXUH QDWXUDO JDV DQG FRDO SULFHV DQG ZLWK HPHUJLQJ HQHUJ\ SROLF\
GHFLVLRQV DW ERWK WKH VWDWH DQG IHGHUDO OHYHO  ,Q DGGLWLRQ WKH
&RPPLVVLRQ UHOLHG RQ D  DPHQGPHQW WR WKH 6LWLQJ $FW ZKLFK
DXWKRUL]HG WKH &RPPLVVLRQ WR FRQVLGHU IXHO GLYHUVLW\ DV D IDFWRU LQ
GHWHUPLQLQJ QHHG  7KH )36& UHFRJQL]HG WKH QHHG IRU DGGLWLRQDO
JHQHUDWLRQWRPHHWFXUUHQWDQGIXWXUHJURZWKDQGGHFODUHGWKDW
XQFHUWDLQW\ DERXW FRVWHIIHFWLYHQHVV DORQHZLOO QRW QHFHVVDULO\ FRQWURO
WKH RXWFRPH RI HYHU\ QHHG GHWHUPLQDWLRQ GHFLVLRQ :H ILQG LQ WKLV
FDVH KRZHYHU WKDW WKH SRWHQWLDO EHQHILWV UHJDUGLQJ IXHO GLYHUVLW\
RIIHUHGE\)3/LQVXSSRUWRIWKH>SURSRVHGSODQWV@IDLO WRPLWLJDWHWKH
DGGLWLRQDO FRVWV DQG ULVNV RI WKH SURMHFW JLYHQ WKH XQFHUWDLQW\ RI
SUHVHQW IXHO SULFHV FDSLWDO FRVWV DQG FXUUHQW PDUNHW DQG UHJXODWRU\
IDFWRUV
7KH)36&¶VGHFLVLRQZDVWKHILUVWWLPHLWUHMHFWHGDQHZSRZHUSODQW
VLQFH   7KH GHFLVLRQ GLG QRW PHQWLRQ FOLPDWH FKDQJH RU *+*
HPLVVLRQV,QVWHDGLWZDVFRXFKHGYDJXHO\LQWHUPVRIXQFHUWDLQW\RYHU
IXHO SULFHV FDSLWDO FRVWV DQG XQLGHQWLILHG ³UHJXODWRU\ IDFWRUV´
1HYHUWKHOHVVHQYLURQPHQWDOFRQFHUQVFRQWULEXWHGWRWKHRXWFRPH )3/
KDG FODLPHG WKDW WKH SODQWVZRXOG KDYH LQFOXGHG ILOWHUV VFUXEEHUV DQG













EXUQLQJ RI FRDO E\ DV PXFK DV   6WLOO WKH SODQWV ZRXOG KDYH
HPLWWHGPRUHPHUFXU\WKDQDQ\RI)3/¶VH[LVWLQJSODQWV7KHIDFWWKDW
WKHSODQWZRXOGKDYHEHHQ ORFDWHG LQ WKHPLGGOHRI WKH(YHUJODGHVDOVR
PD\KDYHEHHQ D IDFWRU LQ WKHGHQLDO &OLPDWH FKDQJH DOVRSOD\HGD
UROH)36&PHPEHUVLQGLFDWHGWKDWWKH\ZHUHFRQFHUQHGWKDWWKHSULFHRI
FRDO FRXOG EHFRPH XQVWDEOH LI &RQJUHVV GHFLGHV WR UHJXODWH *+*V
7KH\DOVRLQGLFDWHGWKDWWKH\UHJDUGHG&2DVZHOODVPHUFXU\HPLVVLRQV
DV ULVNV LI WKH SODQW ZHUH DSSURYHG  $Q HQYLURQPHQWDO FRQVXOWDQW
WHVWLILHG EHIRUH WKH )36& WKDW )3/ FRXOG LQFXU DQQXDO SHQDOWLHV IRU
HPLWWLQJ &2 EHWZHHQ  WR  PLOOLRQ XQGHU FOLPDWH FKDQJH
OHJLVODWLRQEHLQJFRQVLGHUHGE\&RQJUHVV*RYHUQRU&KDUOLH&ULVWKDG
SUHYLRXVO\PDGH LWFOHDU WKDWKHSUHIHUUHG WKDWQRQHZFRDOILUHGSRZHU
SODQWV EH OLFHQVHG DQG KDG LVVXHG DQ H[HFXWLYH RUGHU UHTXLULQJ WKH
DGRSWLRQ RI VWDQGDUGV WR UHGXFH JUHHQKRXVH JDV HPLVVLRQV IURP SRZHU
SODQWVWROHYHOVE\DQGWROHYHOVE\
$FFRUGLQJ WR RQH DFFRXQW WKH GHFLVLRQ LQ WKH*ODGHV 3RZHU 3DUN
FDVH




36&¶V DSSURDFK WR WKH ILYH RWKHU SURSRVDOV IRU QHZ FRDOILUHG SRZHU
SODQWVWKDWDUHSHQGLQJ
7KH([HFXWLYH'LUHFWRURI$VVRFLDWHG,QGXVWULHVRI)ORULGDDVVHUWHGWKDW
³>W@KLV LGHD WKDW VRPHKRZ WKLV SODQW LV JRLQJ WR KHOS FRQWURO FOLPDWH







  0DUF&DSXWR	&XUWLV0RUJDQ)3/¶V3ODQ IRU µ&OHDQ¶ 6 )ORULGD&RDO 3ODQW 5HMHFWHG
0,$0,+(5$/'-XQHDW$
  ,G
  -LP$VK&RQVXOWDQW&RDO3ODQW DQ([SHQVLYH0LVWDNH7$//$+$66(('(02&5$7$SU
DW%
  6HH /HWWHU WR WKH (GLWRU :DUQLQJ &RDO 3ODQWV )DFH 5RFN\ 5RDG 7$//$+$66((
'(02&5$7-XQHDW%*RYHUQRU&ULVWVWDWLQJWKDW³KLVSUHIHUHQFHLVQRFRDOSHULRG´
  )OD ([HF 2UGHU 1R      DYDLODEOH DW KWWSZZZIOJRY
FRPSGIVRUGHUVHPLVVLRQVSGI  $FFRUGLQJ WR RQH UHSRUW WKH VWDWH ZLOO QHHG WR UHWLUH RU
UHSRZHUVRPHRILWVROGHUFRDOILUHGSRZHUSODQWV',57<'2=(1VXSUDQRWHDW




FKDQJH IRU WKHZRUOG LVD MRNHZKHQ&KLQD LVSXWWLQJXSDSRZHUSODQW
HYHU\GD\´1RQHWKHOHVV)3/UHDFWHGWRWKHGHFLVLRQE\FODLPLQJWKDW





(QHUJ\ )DFLOLW\ 6LWH (YDOXDWLRQ &RXQFLO ³()6(&´ DOVR UHIXVHG WR
HQGRUVH D SURSRVDO WR FRQVWUXFW D FRDOILUHG SRZHU SODQW  7KLV WLPH
WKH GHFLVLRQ ZDV EDVHG PRUH H[SOLFLWO\ RQ FOLPDWH FKDQJHUHODWHG
FRQFHUQV(QHUJ\1RUWKZHVW³(1:´SURSRVHGWRFRQVWUXFWWKH3DFLILF
0RXQWDLQ (QHUJ\ &HQWHU D FRPELQHG F\FOH PHJDZDWW HOHFWULFDO
JHQHUDWLQJIDFLOLW\ZKLFKZRXOGRSHUDWHRQV\QWKHWLFJDVSURGXFHGIURP
SHWUROHXP FRNH D E\SURGXFW RI UHILQLQJ RU FRDO  $FFRUGLQJ WR WKH
()6(& (1:¶V SURSRVDO ZDV WKH ILUVW WR LQYROYH DQ ,QWHJUDWHG
*DVLILFDWLRQ &RPELQHG &\FOH ³,*&&´ SURMHFW ZLWK FDUERQ
VHTXHVWUDWLRQ  7KH DJHQF\ GHVFULEHG WKH SURMHFW DV LQYROYLQJ
³HQYLURQPHQWDO WHFKQRORJ\ WKDW VHHNV WRPLQLPL]HFDUERQHPLVVLRQV WR
UHFDSWXUH E\SURGXFWV VXFK DV VXOIXU DQG WR XWLOL]H DV LWV IXHO SURGXFWV
VXFK DV SHWUROHXP FRNH D UHILQHU\ZDVWH SURGXFW WKDWPLJKW RWKHUZLVH
QRWEHUHF\FOHGDQGFRDO´
6WDWH OHJLVODWLRQ JDYH ()6(& WKH DXWKRULW\ WR UHFRPPHQG WR WKH
JRYHUQRUZKHWKHUWKHVWDWHVKRXOGHQWHULQWRDVLWHFHUWLILFDWLRQDJUHHPHQW
WKDWZRXOGDXWKRUL]HDSRZHUSODQWDSSOLFDQWWRFRQVWUXFWDQGRSHUDWHWKH
IDFLOLW\  $ERXW VHYHQ PRQWKV DIWHU (1: ILOHG LWV DSSOLFDWLRQ WKH
OHJLVODWXUH DPHQGHG WKH VWDWXWH WR LPSRVH FRQGLWLRQV RQ SHQGLQJ
DSSOLFDWLRQV  ,Q SDUWLFXODU WKH VWDWXWH UHTXLUHV QHZ IDFLOLWLHV
JHQHUDWLQJ PRUH WKDQ  SRXQGV RI *+*V SHU PHJDZDWW KRXU RI
HOHFWULFLW\ WR VHTXHVWHU *+*V WR WKDW OHYHO RU EHORZ  8QGHU WKH




  ,Q UH $SSOLFDWLRQ1R ± (QHUJ\1Z 3DF0RXQWDLQ (QHUJ\ &WU 3RZHU 3URMHFW
$GMXGLFDWLYH2UGHU1R&RXQFLO2UGHU1R2UGHU6WD\LQJ$GMXGLFDWLYH3URFHHGLQJ 1RY








FDUERQ VHTXHVWUDWLRQ SODQ LQFOXGLQJ EXW QRW OLPLWHG WR SURYLVLRQV
UHTXLULQJ ILQDQFLDO DVVXUDQFHV VXIILFLHQW WR HQVXUH VXFFHVVIXO
LPSOHPHQWDWLRQ RI WKH SODQ JHRORJLFDO RU RWKHU DSSURYHG VHTXHVWUDWLRQ
FRPPHQFLQJ ZLWKLQ ILYH \HDUV RI SODQW RSHUDWLRQ PRQLWRULQJ WKH
HIIHFWLYHQHVV RI WKH LPSOHPHQWDWLRQRI WKH VHTXHVWUDWLRQSODQ SHQDOWLHV
IRU IDLOXUH WR LPSOHPHQW WKH SODQ RQ VFKHGXOH DQG WKH SXUFKDVH RI
HPLVVLRQVUHGXFWLRQVLQWKHHYHQWRISODQIDLOXUH7KHDPHQGHGVWDWXWH
VSHFLILHG WKDW DQ DSSOLFDWLRQ SHQGLQJ RQ WKH GDWH WKH ODZ EHFDPH
HIIHFWLYHZKLFKRQO\DSSOLHGWRWKH(1:DSSOLFDWLRQLQFOXGHDFDUERQ
VHTXHVWUDWLRQSODQ RU D*+* UHGXFWLRQSODQ RU**53GHPRQVWUDWLQJ




ILQGV LPSOHPHQWDWLRQ µQRW IHDVLEOH¶ EH H[FXVHG IURP LWV WHUPV DQG
DOORZHGWRSXUFKDVHJUHHQKRXVHJDVRIIVHWV´
(1:ILOHG LWV**53LQ-XO\  ,W WRRN WKHSRVLWLRQ WKDW LWZDV
LPSRVVLEOH WR SUHSDUH D SODQ DV FRQWHPSODWHG E\ WKH VWDWXWH GXH WR WKH
WHFKQRORJLFDO DQG HFRQRPLFDO LQIHDVLELOLW\ RI JHRORJLFDO VHTXHVWUDWLRQ
,QVWHDG(1:SURSRVHG
7RSUHSDUHDVSHFLILFSODQLQWKHIXWXUHSHUKDSVDVODWHDVZKHQ
JHRORJLFDO VHTXHVWUDWLRQ EHFRPHV D SURYHQ WHFKQRORJ\ IRU XVH E\
SRZHUSODQWVDQGDQXPEHURIDVVHUWHGWHFKQRORJLFDOHQJLQHHULQJDQG
OHJDOTXHVWLRQVKDYHEHHQDQVZHUHG,QWKHLQWHULP(1:SURSRVHGWR
FRQVLGHU RIIVHWV EDVHG RQ DVVXPSWLRQV WKDW LW HQXPHUDWHG LQ LWV
**53
7KHLVVXHEHIRUH()6(&ZDVZKHWKHU(1:¶VVXEPLVVLRQFRPSOLHG
ZLWK WKH VWDWXWH  ,W FRQFOXGHG XQDQLPRXVO\ WKDW LW GLG QRW ³WKDW LW LV
WKHUHIRUH LQVXIILFLHQW DV D PDWWHU RI ODZ WKDW LWV SURYLVLRQV FDQQRW EH
VXSSOHPHQWHGWRWKHOHYHORIPLQLPDOVXIILFLHQF\E\PHUHUHYLVLRQVDQG
WKDW LWV IODZV DUH SHUYDVLYH DQG DIIHFW WKH SURFHVVLQJ RI WKH HQWLUH
DSSOLFDWLRQ´  ()6(& WKHUHIRUH VXVSHQGHG WKH SURFHHGLQJ SHQGLQJ










>,@W LV QRW D SODQ DW DOO LQ WHUPV RI WKH VWDWXWH²LW GRHV QRW LGHQWLI\
VSHFLILF VWHSV LWZLOO WDNH WR LPSOHPHQW VHTXHVWUDWLRQ  ,QVWHDG LW LV D
SODQWRPDNHDSODQDQGLWYRZVWREHJLQPDNLQJVSHFLILFVWHSVWRZDUG
LPSOHPHQWLQJ JHRORJLFDO VHTXHVWUDWLRQ DW VRPH IXWXUH WLPH DIWHU
JHRORJLFDO VHTXHVWUDWLRQ EHFRPHV FRPPHUFLDOO\ DFFHSWHG IRU XVH LQ
UHGXFLQJ HPLVVLRQV RI IRVVLOIXHOHG SRZHU SODQWV  ,W SURSRVHV WKDW
HYHQWXDOO\ DW VRPH LQGHILQLWH IXWXUH WLPH LW ZLOO VHHN WR GHYHORS D
VSHFLILF SODQ IRU DFFRPSOLVKLQJ WKH SXUSRVHV RI WKH VWDWXWH  ,Q WKH
PHDQWLPH LW DUJXHV LW PD\ SXUFKDVH RIIVHWWLQJ >*+*@ HPLVVLRQ
ULJKWVIURPXQVSHFLILHGVRXUFHVEHFDXVHDVSHFLILFSODQLVIXWLOHDQGLW
QHHG QRW PDNH D JRRG IDLWK HIIRUW WR FRPSO\ ZLWK WKH OHWWHU RI WKH
VWDWXWH
()6(& LQWHUSUHWHG WKH VWDWXWH DV UHTXLULQJ DQ DSSOLFDQW WR PDNH
³VSHFLILF SODQV IRU VSHFLILF DFWLRQV WR DFFRPSOLVK D VSHFLILF JRDO´
VHTXHVWUDWLRQRI*+*VDQGUHFHLYHD6LWH&HUWLILFDWLRQ$JUHHPHQWIURP
WKH*RYHUQRU7KHVHUHTXLUHPHQWVPXVWEHPHW
EHIRUH >WKH DSSOLFDQW@ FDQ DVN IRU UHOLHI E\ WKH SXUFKDVH RI RIIVHWV
7KHQRQO\DIWHU(1:KDVPDGHDJRRGIDLWKHIIRUW WR LPSOHPHQW WKH
SODQ DQG RQO\ DIWHU >()6(&@ KDV DJUHHG WKDW LPSOHPHQWDWLRQ LV ³QRW





LQ ³DGDSWLYH PDQDJHPHQW´ E\ ³DOORZ>LQJ@ GHWDLOV RI FRPSOLDQFH WR EH
GHYHORSHGWKURXJKGLIIHUHQWPHDVXUHVRYHUWLPHDOORZLQJOHDUQLQJIURP
DQG LPSURYLQJ XSRQ FRPSOLDQFHPHDVXUHV´  ()6(& UHVSRQGHG WKDW
WKH VWDWXWH GRHV QRW DOORZ ³DGDSWLYHPDQDJHPHQW´ WR VXEVWLWXWH IRU WKH

  ,G()6(&DGGHG
7KH SULQFLSDO IODZ LQ WKH **53 LV LWV IDLOXUH WR SUHVHQW D SODQ WR DFKLHYH JHRORJLFDO
VHTXHVWUDWLRQ  ,W GRHV QRW GHWDLO VSHFLILF DFWLRQV (1:ZLOO WDNH  ,QVWHDG WKH **53
PHUHO\ VWDWHV WKDW EHFDXVH JHRORJLFDO VHTXHVWUDWLRQ RI SRZHU SODQW HPLVVLRQV LV QRW D
FRQYHQWLRQDOWHFKQRORJ\DQGEHFDXVHXQFHUWDLQWLHVH[LVWLQWHFKQLFDODQGOHJDODVSHFWVRI
JHRORJLFDO VHTXHVWUDWLRQ LWZLOOQRWEHJLQ WRSUHSDUH D VSHFLILFSODQXQWLO WHFKQLFDO DQG












TXDOLILHG DV DGDSWLYH PDQDJHPHQW D GHFLVLRQPDNLQJ SURFHVV ZKLFK
SXUVXHV VSHFLILF JRDOV WKURXJK FOHDUO\ LGHQWLILHG PHDQV  ,QVWHDG WKH
**53ZDV³DSURSRVDOWRGHYHORSJRDOVDQGPHDVXUHVODWHU´
$ERXW D PRQWK DIWHU ()6(& VWD\HG IXUWKHU SURFHVVLQJ RI (1:¶V
DSSOLFDWLRQ LW FODULILHG WKDW LWV GHFLVLRQ ZDV ³D WHPSRUDU\ LQWHULP
PHDVXUH´ DQG WKDW LW ZRXOG UHVXPH SURFHVVLQJ WKH DSSOLFDWLRQ ZKHQ
(1:FRUUHFWHGWKHGHILFLHQFLHVLGHQWLILHGLQWKHRUGHU(1:FODLPHG
WKDW RSHUDWLRQ RI WKH SURSRVHG SODQW XVLQJ QDWXUDO JDV SRZHU ZRXOG
FRPSO\ZLWK VWDWH HPLVVLRQ UHTXLUHPHQWV $FFRUGLQJO\()6(&VKRXOG
QRW ³TXLEEOH DERXW WKH VHTXHVWUDWLRQ SODQ´  ()6(& UHVSRQGHG WKDW
(1:¶V DSSOLFDWLRQZDV IRU DQ ,*&& IDFLOLW\ZLWK VHTXHVWUDWLRQ XVLQJ
QDWXUDOJDVDVDEDFNXSIXHO()6(&FRXOGQRWFHUWLI\WKHSURMHFWDVDQ
,*&&SODQWEHFDXVH(1:IDLOHG WRFRPSO\ZLWK WKH VHTXHVWUDWLRQSODQ
UHTXLUHPHQWV  ³,I(1:ZDQWV WRSURSRVHDQDWXUDO JDVSODQWZLWKSUH




SULPDULO\ RQ PDWWHUV WUDGLWLRQDOO\ FRQVLGHUHG E\ VWDWH XWLOLW\
FRPPLVVLRQV²WKH FRVW RI VHUYLFH WR EH VXSSOLHG E\ WKH SODQW LI
DSSURYHG²DOWKRXJK D UHFHQW VWDWXWRU\ DPHQGPHQW UHODWLQJ WR IXHO
GLYHUVLW\SOD\HGDSDUW7KH)36&UHVWHGLWVGHFLVLRQRQWKHXQFHUWDLQW\
DWWULEXWDEOH WR WKH LPSDFW RI XQVSHFLILHG ³UHJXODWRU\ IDFWRUV´ D YHLOHG
UHIHUHQFH WR WKH FRVW RI FRPSOLDQFHZLWK IXWXUH IHGHUDO RU VWDWH FOLPDWH
FKDQJH UHJXODWLRQ  7KH (1: GHFLVLRQ ZDV EDVHG VTXDUHO\ RQ WKH
SRWHQWLDO HQYLURQPHQWDO LPSDFW RI XQVHTXHVWHUHG &2 HPLVVLRQV
()6(&¶VGHFLVLRQUHVSRQGHGWRDVHWRIVWDWXWRU\UHTXLUHPHQWVHQDFWHGWR
GHDO VSHFLILFDOO\ ZLWK (1:¶V SURSRVHG SODQW  $OWKRXJK LW SURYLGHV
DQRWKHU H[DPSOHRI WKH LQFUHDVLQJ UHJXODWRU\REVWDFOHV IDFLQJSURSRVHG
QHZFRDOILUHGSRZHUSODQWVLWLVOLNHO\WRKDYHOLWWOHYDOXHDVSUHFHGHQW













1RUWK &DUROLQD HQHUJ\ UHJXODWRUV LQ  WRRN D OHVV DEVROXWH
DSSURDFK WKDQ WKH UHIXVDOV WR OLFHQVH QHZ FRDOILUHG SRZHU SODQWV
UHIOHFWHG LQ WKH )ORULGD DQG :DVKLQJWRQ GHFLVLRQV  ,Q  'XNH
(QHUJ\VRXJKWDFHUWLILFDWHRISXEOLFFRQYHQLHQFHDQGQHFHVVLW\DOORZLQJ
LW WR FRQVWUXFW WZR QHZ PHJDZDWW FRDOILUHG HOHFWULF JHQHUDWLQJ
IDFLOLWLHV DORQJZLWK UHODWHG WUDQVPLVVLRQ IDFLOLWLHV  ,Q0DUFK 
WKHVWDWHXWLOLWLHVFRPPLVVLRQJUDQWHGWKHFHUWLILFDWHEXWRQO\LQSDUWDQG
VXEMHFW WR FRQGLWLRQV  7KH FRPPLVVLRQ FRQFOXGHG WKDW WKH SXEOLF
FRQYHQLHQFHDQGQHFHVVLW\VXSSRUWHGWKHFRQVWUXFWLRQRIRQO\RQHSODQW
7KHFHUWLILFDWHZDVFRQGLWLRQHGKRZHYHURQWKHUHWLUHPHQWE\'XNHRI
IRXU H[LVWLQJ XQLWV DW WKH VLWH RI WKH QHZ SODQW  ,Q DGGLWLRQ WKH
FRPPLVVLRQ UHTXLUHG 'XNH WR LQYHVW  RI LWV DQQXDO UHWDLO HOHFWULFLW\
UHYHQXHVLQHQHUJ\HIILFLHQF\DQGGHPDQGUHGXFWLRQSURJUDPV)LQDOO\




EDVHORDG JHQHUDWLQJ FDSDFLW\ ZLWKRXW VLJQLILFDQWO\ LQFUHDVLQJ LWV
HQYLURQPHQWDOIRRWSULQW´
'XNH KDG FRQVLGHUHG WKH XVH RI ,*&& WHFKQRORJ\ ZKLFK WKH
FRPPLVVLRQGHVFULEHGDV³DQHPHUJLQJFRDO WHFKQRORJ\WKDWFDXVHV OHVV
SROOXWLRQWKDQRWKHUIRUPVRIFRDOILUHGJHQHUDWLRQ´7KHFRPPLVVLRQ
FRQFOXGHG WKDW'XNH FRXOG QRW UHO\ RQ ,*&& WHFKQRORJ\ WR VXSSO\ LWV




RSHUDWH DV HIIHFWLYHO\ DV LWV SURSRQHQWV FODLP  7KH DJHQF\ UHDVRQHG
WKDWDSSURYDORIRQO\RQHQHZJHQHUDWLQJXQLWLQVWHDGRIWKHWZRVRXJKW
E\'XNHZRXOGDOORZPRUHWLPHIRU,*&&WHFKQRORJ\WRGHYHORSEHIRUH












FRDOILUHG XQLWV OLPLWV 'XNH¶V FDUERQ IRRWSULQW DQG VHUYHV DV D KHGJH
DJDLQVW WKH SURVSHFW RI FDUERQ UHJXODWLRQ´  7KXV HYHQ WKRXJK WKH
FRPPLVVLRQ DFNQRZOHGJHG WKDW WKH DEXQGDQFH RI GRPHVWLF VXSSOLHV RI
FRDODVFRPSDUHGWRQDWXUDOJDVPDNHV³FRDODPRUHDWWUDFWLYHFKRLFHIRU
EDVHORDG JHQHUDWLRQ´ LW WRRN D JRVORZ DSSURDFK GXH WR WKH
FRQWULEXWLRQRIFRDOILUHGSRZHUWRWKHSUREOHPVDVVRFLDWHGZLWKFOLPDWH
FKDQJH 7KHFRPPLVVLRQGLGVRHYHQWKRXJKWKHIDFWRUVUHOHYDQWWRWKH
LVVXDQFH RI D FHUWLILFDWH RI FRQYHQLHQFH DQG QHFHVVLW\ DW OHDVW DV
GHVFULEHG E\ WKH FRPPLVVLRQ GR QRW H[SOLFLWO\ LQFOXGH HQYLURQPHQWDO
LPSDFWQROHVVLPSDFWRQFOLPDWHFKDQJH,QWKHZDNHRIWKHGHFLVLRQ
'XNHLQGLFDWHGWKDW LWZDVUHDVVHVVLQJLWVSODQV 7KH'LYLVLRQRI$LU
4XDOLW\ RI WKH1RUWK&DUROLQD'HSDUWPHQW RI(QYLURQPHQW DQG1DWXUDO
5HVRXUFHVVXEVHTXHQWO\DSSURYHGDQDLUTXDOLW\SHUPLWIRUWKHQHZFRDO
ILUHG ERLOHU SURYLGHG 'XNH VKXWV GRZQ IRXU ROGHU XQLWV DQG LGHQWLILHV




GHVLUH WRPLQLPL]H WKH FRQWULEXWLRQ RI HOHFWULFLW\ JHQHUDWLRQ WR FOLPDWH
FKDQJH QRWZLWKVWDQGLQJ WKH IDFW WKDW *+*V ZHUH QRW EHLQJ UHJXODWHG
XQGHUVWDWH ODZ 6HFRQGXQOLNH WKH)36&DQG()6(&GHFLVLRQV WKH
GLVSRVLWLRQ RI WKH 1RUWK &DUROLQD SHUPLW DSSOLFDWLRQ GLG QRW UHVW RQ
UHFHQW OHJLVODWLRQGHVLJQHGH[SOLFLWO\RURWKHUZLVH WRGHDOZLWKFOLPDWH
FKDQJH  7KH VWDWH XWLOLWLHV FRPPLVVLRQ LQVWHDG UHVWHG LWV GHFLVLRQ RQ











3HUPLW $SSURYHG IRU 'XNH 3RZHU 3ODQW -DQ   DYDLODEOH DW KWWSZZZHQU
VWDWHQFXVKWPOQHZVBUHOHDVHVKWPO
  6HH 6WDWHPHQW RI:LOOLDP*5RVV -U 6HFUHWDU\1&'HS¶W RI (QY¶W DQG1DWXUDO 5HV





FXUWDLOHGEHIRUH WKH\HYHUJRWRII WKHGUDZLQJERDUG LQSDUWEHFDXVHRI
WKH&2HPLVVLRQVWKDWWKHSODQWVZRXOGKDYHJHQHUDWHG,Q$SULO
WKH 7;8&RUSRUDWLRQ DQQRXQFHG WKDW LW ZRXOG EXLOG HOHYHQ QHZ FRDO
ILUHG SRZHU SODQWV  7H[DV *RYHUQRU 5LFN 3HUU\ WULHG WR IDVWWUDFN
LVVXDQFH RI SHUPLWV IRU WKH HOHYHQ SODQWV  7KH SURMHFW TXLFNO\
JHQHUDWHG RSSRVLWLRQ KRZHYHU  7;8¶V FKLHI H[HFXWLYH QHJOHFWHG WR
FXUU\IDYRUZLWKFRQVXPHUVFRPPXQLW\JURXSVRUVWDWHOHJLVODWRUVZKR
HLWKHUGRXEWHG WKHQHHG IRU WKHDGGLWLRQDOJHQHUDWLQJFDSDFLW\RU IHDUHG







H[HFXWLYH UHDFWHG GLVPLVVLYHO\  +H UHVSRQGHG WKDW &RQJUHVV ZDV QRW
OLNHO\WRUHJXODWH*+*VLQWKHQHDUIXWXUHDQGWKDWHYHQLILWGLG7;8
FRXOGUHWURILWWKHSODQWVWRFXUWDLOHPLVVLRQV
7KH FRPSDQ\¶V UHMRLQGHU GLG QRW DVVXDJH WKH FRQFHUQV RI WKRVH
RSSRVHG WR WKH SODQWV RQ HQYLURQPHQWDO JURXQGV DQG WKH FRPSDQ\¶V
VKDUHSULFHIHOO %\WKHVXPPHURI³7;8KDGEHFRPHDQDWLRQDO
V\PERO RI D FDUERQ GLR[LGH HPLWWHU´  :KHQ 'DOODV PD\RU /DXUD
0LOOHURUJDQL]HGD FRDOLWLRQRI7H[DVFLWLHV WR LQWHUYHQH LQ7;8¶VFRDO
SODQW KHDULQJV 7;8 EHFDPH FRQYLQFHG WKDW WKH RULJLQDO SODQ WR EXLOG
HOHYHQSODQWVZDVGRRPHG,Q1RYHPEHU7H[DV3DFLILF*URXS
.RKOEHUJ.UDYLV5REHUWV	&R DQG*ROGPDQ6DFKVDSSURDFKHG7;8









QRW MXVW WKHXVXDODFWLYLVWV IURP WKH6LHUUD&OXEDQG3XEOLF&LWL]HQEXWHQYLURQPHQWDOJURXSV OLNH
(QYLURQPHQWDO'HIHQVHDQGWKH1DWXUDO5HVRXUFHV'HIHQVH&RXQFLOZKLFKDUHRUGLQDULO\EXVLQHVV
IULHQGO\  :LWK*('X3RQW DQGRWKHUV WKH\ IRUPHG WKHFRDOLWLRQRIELJFRPSDQLHV WR OREE\ IRU
FDUERQFDSV´,G
  6RXGHUHWDOVXSUDQRWH
  ,G 6HHDOVR(OL]DEHWK6RXGHU7;8 WR7DNH%X\RXW'$//$60251,1*1(:6)HE 
 $ DYDLODEOH DW KWWSZZZGDOODVQHZVFRPVKDUHGFRQWHQWGZVEXVLQGXVWULHVHQHUJ\





(3$ GXULQJ WKH ILUVW %XVK SUHVLGHQF\ DQG D YLFH SUHVLGHQW RI 7H[DV
3DFLILF*URXSWRKHOSQHJRWLDWHWKHGHDO
5HLOO\ QHJRWLDWHG DQ DJUHHPHQW ZLWK WZR PDMRU HQYLURQPHQWDO
JURXSV²(QYLURQPHQWDO 'HIHQVH DQG WKH 1DWXUDO 5HVRXUFHV 'HIHQVH
&RXQFLO²XQGHU ZKLFK WKH JURXSV DJUHHG WR GURS SHQGLQJ ODZVXLWV WR
EORFNFRQVWUXFWLRQRIWKHSODQWVDQGVXSSRUWWKHEX\RXW,QUHWXUQWKH
7;8 EX\HUV DJUHHG WR EXLOG RQO\ WKUHH RI WKH HOHYHQ FRDO SODQWV
RULJLQDOO\ SURSRVHG WR FXW HOHFWULFLW\ SULFHV WR UHGXFH HPLVVLRQV RI
UHJXODWHGDLUSROOXWDQWVE\WRUHGXFH&2HPLVVLRQVWROHYHOV
E\  DQG WR VXSSRUW OHJLVODWLRQ UHVWULFWLQJ *+* HPLVVLRQV  ,Q
DGGLWLRQ WKH EX\HUV SURPLVHG WR FRQVLGHU WKH XVH RI FRDO JDVLILFDWLRQ
WHFKQRORJ\IRUIXWXUHSODQWVZKLFKZRXOGDOORZWKHFDSWXUHDQGVWRUDJH
RI &2 ZKHQ VHTXHVWUDWLRQ WHFKQRORJ\ LV PRUH IXOO\ GHYHORSHG
7;8¶VFKLHIH[HFXWLYHDGPLWWHG WKDWSXEOLFRSSRVLWLRQ WR WKHSODQWZDV
RQHUHDVRQKHPDGHWKHGHDO7KHEX\HUVDOVRZRXOGSXUVXHPRUHZLQG
SRZHU DQG GRXEOH WKH DPRXQW VSHQW RQ HQHUJ\ HIILFLHQF\ SURJUDPV WR
PLOOLRQIRUWKHQH[WILYH\HDUV,Q)HEUXDU\7;8¶V%RDUGRI
'LUHFWRUV DJUHHG WR VHOO WKH FRPSDQ\  7KH FRPSDQ\ DJUHHG QRW WR
SURSRVHEXLOGLQJDQ\WUDGLWLRQDOSXOYHUL]HGFRDOSODQWVRXWVLGHRI7H[DV
GHVSLWH SODQV WR GR VR LQ WKH 1RUWKHDVW  ,W VXEVHTXHQWO\ DQQRXQFHG
SODQV WR PRUH WKDQ GRXEOH LWV FXUUHQW SXUFKDVH RI ZLQG SRZHU DQG WR
LQYHVW  PLOOLRQ LQ FRQVHUYDWLRQ SURJUDPV DQG LQFHQWLYHV IRU
FRQVXPHUV WR ORZHUXVHGXULQJSHDNKRXUV 7;8DOVR LQGLFDWHG WKDW LW
ZRXOGUHRSHQVHYHUDOQDWXUDOJDVSODQWV
7KHLPSOLFDWLRQVRIWKH7;8GHDOIRUWKHIXWXUHRIFRDOILUHGSRZHU
DSSDUHQWO\ ZHUH QRW FRQILQHG WR 7H[DV  7KH UHJLRQDO GLUHFWRU RI
(QYLURQPHQWDO 'HIHQVH FKDUDFWHUL]HG WKH DJUHHPHQW DV ³D ZDWHUVKHG
PRPHQW LQ$PHULFD¶V ILJKWDJDLQVWJOREDOZDUPLQJ´ (QYLURQPHQWDO
JURXSVJHQHUDOO\YLHZHGWKH7;8DJUHHPHQWDVVHQGLQJDVLJQDOWRRWKHU









  6RXGHU VXSUD QRWH   'HVSLWH WKH DJUHHPHQW 7;8 GLG QRW FRPSOHWHO\ DEDQGRQ LWV
LQWHUHVWLQFRDOILUHGHOHFWULFLW\SURGXFWLRQ$WWKHWLPHRIWKHEX\RXW7;8ZDVVHHNLQJUHJXODWRU\
DSSURYDOIRUWKUHHDGGLWLRQDOFRDOSODQWV&DQFHOLQJ3ODQVIRU&RDO3ODQWV/HDYHV7H[DVLQD-DP









ZHUH RSSRVHG RQ WKH EDVLV RI WKH LPSDFW WKH\ ZRXOG KDYH RQ FOLPDWH
FKDQJH 7KHKRVWLOH UHFHSWLRQJHQHUDWHGE\SODQV WREXLOGQHZFRDO




KDYH IRXQGHUHG  $OWKRXJK WKH GHFLVLRQV LQ WKHVH VWDWHV UHVWULFWLQJ WKH
DELOLW\RIXWLOLWLHVWRUHO\RQFRDOILUHGSRZHUKDYHEHHQEDVHGSULPDULO\
RQQHHGUDWKHUWKDQHQYLURQPHQWDOIDFWRUVUHJXODWRUVKDYHDOVRH[SUHVVHG
FRQFHUQ RYHU WKH *+*V HPLWWHG E\ FRDOILUHG HOHFWULFLW\ JHQHUDWLRQ






  6HH HJ *UHJ (GZDUGV 'RPLQLRQ &RDO 0D\ 6HQG 5DWHV 8S 5,&+021' 7,0(6
',63$7&+ -XO\   DW % SURSRVHG PHJDZDWW SRZHU SODQW ZKLFK ZRXOG LQFOXGH
HTXLSPHQWWRFDSWXUH&2HPLVVLRQVZKHQWKHHTXLSPHQWEHFRPHVFRPPHUFLDOO\DYDLODEOH0LFKDHO
6OXVV &RDOLWLRQ 2SSRVHV 3RZHU 6WDWLRQ 52$12.( 7,0(6 6HSW   DW $ GHVFULELQJ
FDPSDLJQ E\ HQYLURQPHQWDO JURXSV WR EORFN WKH'RPLQLRQ9LUJLQLD 3RZHU SURSRVHG SODQW LQ SDUW
EDVHGRQLWV&2HPLVVLRQV
  7H[DVLQD-DPVXSUDQRWH
  9LUJLQLD UHJXODWRUV IRU H[DPSOH REMHFWHG WR RU VRXJKW WR PRGLI\ SODQV IRU FRDOILUHG
IDFLOLWLHVWKRXJKWWRLQYROYHH[FHVVLYH&2HPLVVLRQV6HH*UHJ(GZDUGV3ODQW$OVR&RQFHUQV6&&
5,&+021' 7,0(6',63$7&+ 'HF   DW % UHSRUWLQJ WKDW 6WDWH &RUSRUDWLRQ &RPPLVVLRQ
VWDIIFRQFOXGHGWKDW'RPLQLRQ¶VSURSRVHGSODQWGLGQRWTXDOLI\DVFDUERQFDSWXUHFRPSDWLEOH5H[
6SULQJVWHHQ	 5H[ %RZPDQ3DQHO:DQWV &OHDQHU%XUQLQJ 3ODQW 5,&+021' 7,0(6',63$7&+
'HF   DW% GHVFULELQJ UHTXHVW E\9LUJLQLD¶V$LU3ROOXWLRQ&RQWURO%RDUG WKDW'RPLQLRQ
9LUJLQLD3RZHUUHGXFHWKHPLOOLRQWRQVRI&2LWZRXOGHPLWDQQXDOO\XQGHULWVFXUUHQWGHVLJQ
7KH9LUJLQLD6WDWH&RUSRUDWLRQ&RPPLVVLRQXOWLPDWHO\DSSURYHG WKHSODQWEXW DVRI WKLVZULWLQJ
WKHSODQWVWLOOQHHGHGDSSURYDOIURPWKH9LUJLQLD$LU3ROOXWLRQ&RQWURO%RDUG*UHJ(GZDUGV6&&
$SSURYHV&RDO3ODQW'RPLQLRQ9D3RZHU3URSRVHV%XLOGLQJD3ODQWLQ:LVH&RXQW\5,&+021'
7,0(6',63$7&+$SU 7ZRZHHNVDIWHU LWVDFWLRQ LQ WKH'RPLQLRQPDWWHUKRZHYHU WKH
&RPPLVVLRQUHMHFWHGDSURSRVDOE\$PHULFDQ(OHFWULF3RZHUWREXLOGDELOOLRQFOHDQFRDOSODQW




*UHHQZLUHDUFKLYH"WHUPV YLUJLQLDKDOWV  7KH :HVW 9LUJLQLD 3XEOLF 8WLOLW\
&RPPLVVLRQKDGSUHYLRXVO\JUDQWHGDFHUWLILFDWHRISXEOLFFRQYHQLHQFHDQGQHFHVVLW\IRUWKHSODQW




7KH 2UHJRQ 3XEOLF 8WLOLW\ &RPPLVVLRQ ³238&´ UHMHFWHG D ELG E\
3DFLIL&RUSWREXLOG WZRQHZFRDOILUHGSRZHUSODQWVRQWKHJURXQGWKDW
WKHXWLOLW\IDLOHGWRMXVWLI\WKHQHHGIRUWKDWPXFKEDVHORDGFDSDFLW\ ,Q
DGGLWLRQ WKH DJHQF\ FRQFOXGHG WKDW WKH SURSRVDO WR EXLOG D FRPELQHG
PHJDZDWWVRIQHZFRDOILUHGJHQHUDWLRQZDV LQFRQVLVWHQWZLWK WKH
XWLOLW\¶VRZQ238&DSSURYHGSODQ WRIRFXVRQFRQVHUYDWLRQUHQHZDEOH




XQWLO FOHDQHU WHFKQRORJLHV VXFK DV ,*&& EHFRPH FRPPHUFLDOO\
IHDVLEOH  ,QDGGLWLRQ UHJXODWRUVYLHZHGVNHSWLFDOO\3DFLIL&RUS¶VSODQ
WRVHOOVXUSOXVSRZHUWRFXVWRPHUVLQRWKHUVWDWHVLQOLJKWRIWKHDYHUVLRQ
WRFRDOILUHGJHQHUDWLRQLQ WKRVHVWDWHV 238&QRWHGIRUH[DPSOH WKDW
&DOLIRUQLD KDG UHFHQWO\ OLPLWHG LPSRUWV RI FRDOILUHG SRZHU IURP RWKHU
VWDWHV WR SODQWV ZKRVH HPLVVLRQV DUH FRPSDUDEOH WR QDWXUDO JDVILUHG
SODQWV
6WDWH UHJXODWRUV KDYH DOVR ZRXQGHG SURSRVHG FRDOILUHG SURMHFWV
PRUHLQGLUHFWO\,QODWHWKH0LQQHVRWD3XEOLF8WLOLWLHV&RPPLVVLRQ
³038&´ UHIXVHG WR UHTXLUH ;FHO (QHUJ\ WR EX\ SRZHU IURP D 
PHJDZDWWFRDOILUHGSRZHUSODQWSURSRVHGE\([FHOVLRU(QHUJ\ 7KH
038& KDG GHFODUHG MXVW D IHZ PRQWKV HDUOLHU WKDW LW ZRXOG FRQVLGHU
UHTXLULQJDQXPEHURIXWLOLWLHVWRHQWHUSRZHUSXUFKDVHDJUHHPHQWVZLWK
WKH SURSRVHG SODQW ZKLFK ZRXOG KDYH EHHQ DQ ³LQQRYDWLYH´ FRDO
JDVLILFDWLRQIDFLOLW\SRWHQWLDOO\FDSDEOHRIFDSWXULQJLWV&2HPLVVLRQV








  ,G VHH DOVR *DLO .LQVH\ +LOO 3DFLIL&RUS¶V &RDO 3URSRVDO %LWHV WKH 'XVW DW WKH 38&
3257/$1' 25(*21,$1 -DQ   DW ' QRWLQJ WKDW WKH ³DOWHUQDWH VWUDWHJ\ ZRXOG DOORZ














7KH &KDLUPDQ RI WKH038& GHVFULEHG WKH UHJXODWRU\ HQYLURQPHQW
IRU FRDOILUHG SRZHU SODQWV DV KDYLQJ XQGHUJRQH D ³SDUDGLJP VKLIW´
QRWLQJ WKH GHOD\ RU FDQFHOODWLRQ RI FRDOJDVLILFDWLRQ SURMHFWV LQ VHYHUDO
RWKHU VWDWHV  ,W ZDV LQ WKH FRQWH[W RI WKLV LQFUHDVLQJO\ KRVWLOH




IURP VWDWLRQDU\ VRXUFHVPDQ\ VWDWHV LQGLYLGXDOO\ RU FROOHFWLYHO\ KDYH
WDNHQ VWHSV WR PLQLPL]H WKH FRQWULEXWLRQ WR JOREDO FOLPDWH FKDQJH RI
FRDOILUHGHOHFWULFJHQHUDWLQJIDFLOLWLHVRQHRIWKHODUJHVWVRXUFHVRI&2
HPLVVLRQV  7KHVH HIIRUWV KDYH LQFOXGHG UHQHZDEOH SRUWIROLR VWDQGDUGV
GHVLJQHG WR LQFUHDVH WKHVOLFHRIHOHFWULFSRZHUGHULYHGIURPUHQHZDEOH
RU ORZFDUERQ IXHOV HPLVVLRQV UHGXFWLRQ UHTXLUHPHQWV DSSOLFDEOH WR
EURDG FDWHJRULHV RI VWDWLRQDU\ VRXUFHV RU WR SRZHU SODQWV LQ SDUWLFXODU
FDSDQGWUDGHSURJUDPVDQGFDUERQVHTXHVWUDWLRQUHTXLUHPHQWV(DFKRI
WKHVHDSSURDFKHVKDV WKHSRWHQWLDO WRPDNH LWGLIILFXOW LIQRW LPSRVVLEOH
IRUXWLOLWLHVWRSXUVXHSODQVWRHQKDQFHJHQHUDWLQJFDSDFLW\E\RSHUDWLQJ
IDFLOLWLHVWKDWEXUQFRDOWRSURGXFHHOHFWULFLW\
.DQVDV KDV UHVRUWHG WR QRQH RI WKHVH UHJXODWRU\ GHYLFHV  <HW WKH
.'+(¶V 2FWREHU  GHFLVLRQ RQ WKH 6XQIORZHU (OHFWULF 3RZHU
&RUSRUDWLRQ¶VELG WREXLOG WZRQHZFRDOILUHGJHQHUDWRUVSODFHV.DQVDV
DPRQJ WKH VWDWHV WKDW KDYH GHQLHG SHUPLVVLRQ WR FRQVWUXFW FRDOILUHG
SRZHU SODQWV RQ WKH EDVLV RI WKH &2 HPLVVLRQV WKHVH SODQWV JHQHUDWH
.'+(HLWKHUFRXOGQRWRUFKRVHQRWWREDVHLWVGHQLDORIWKH6XQIORZHU
DSSOLFDWLRQV RQ WKH JURXQGV WKDW IRUPHG WKH EDVLV RI WKH GHFLVLRQV E\
)ORULGD DQG :DVKLQJWRQ UHJXODWRUV WR UHMHFW FRDOILUHG SRZHU SODQW
DSSOLFDWLRQV.'+(PLJKWKDYHUHOLHGRQWKHXQFHUWDLQW\RIWKHFRVWRI
FRDOILUHG SRZHU UHVXOWLQJ IURP HPHUJLQJ IHGHUDO DQG VWDWH HQHUJ\ DQG
HQYLURQPHQWDO SROLFLHV WKDW WKH )36& FLWHG LQ GHQ\LQJ )3/¶V

  6HH38&5HMHFWV ,URQ5DQJH3RZHU3ODQW3URMHFWVXSUDQRWH&XPPLQVVXSUDQRWH

  &XPPLQV VXSUD QRWH  ,QRWKHU VWDWHV UHJXODWRUVKDYH UHFHQWO\ DSSURYHGRISODQV WR
FRQVWUXFWFRDOILUHGSRZHUSODQWV6HHHJ5XOLQJ$OORZV7ZR(ON3ODQW&RQVWUXFWLRQWR3URFHHG





()6(&¶V GHQLDO RI (1:¶V DSSOLFDWLRQ EHFDXVH .DQVDV ODFNV D VWDWXWH
PDQGDWLQJ WKH IRUPXODWLRQ DQG LPSOHPHQWDWLRQ RI FDUERQ VHTXHVWUDWLRQ
SODQV  ,QVWHDG.'+(EDVHG LWV GHQLDO RI WKH 6XQIORZHU DSSOLFDWLRQ
GLUHFWO\RQWKHDGYHUVHLPSDFWVRQSXEOLFKHDOWKDQGWKHHQYLURQPHQWWKDW




ZDV QRW DXWKRUL]HG E\ VWDWXWH WKH GHFLVLRQ JDYH ULVH WR VHSDUDWLRQ RI
SRZHUVFRQFHUQV 2QHUHSUHVHQWDWLYHDUJXHGWKDW WKHGHFLVLRQ³LVQRW
EDVHGXSRQDQ\VWDWXWRU\DXWKRULW\,WLVDQDUELWUDU\GHFLVLRQ $QG
WKH OHJLVODWLYH EUDQFK RI JRYHUQPHQW KDV D GHFLVLRQ WR PDNH 'R ZH
VWDQGE\DQGOHWWKHH[HFXWLYHEUDQFKPDNHXSWKHUXOHVRUGRZHUHDVVHUW
RXUSRZHU"´
7KLV3DUW GHVFULEHV WKH6XQIORZHU DSSOLFDWLRQ WKH.DQVDV$WWRUQH\
*HQHUDO¶V 2SLQLRQ WKDW DGGUHVVHG .'+(¶V DXWKRULW\ WR FRQVLGHU WKH
FOLPDWH FKDQJH LPSDFWV RI WKH +ROFRPE XQLWV WKH .'+( VWDII
UHFRPPHQGDWLRQ .'+( 6HFUHWDU\ %UHPE\¶V GHFLVLRQ GHQ\LQJ
SHUPLVVLRQWREXLOGWKRVHXQLWVDQGWKHUHDFWLRQVWKDW%UHPE\¶VGHFLVLRQ
SURPSWHG DPRQJ RSSRQHQWV DQG VXSSRUWHUV RI WKH SURSRVHG +ROFRPE
XQLWV 5HO\LQJRQDQ LQWHUSUHWDWLRQRIWKHUHOHYDQWVWDWXWRU\WH[WDQGLWV





6XQIORZHU VRXJKW SHUPLVVLRQ LQ )HEUXDU\  WR EXLOG FRDOILUHG
JHQHUDWRUV LQ+ROFRPE.DQVDV DGMDFHQW WR LWV H[LVWLQJ+ROFRPE FRDO
ILUHG JHQHUDWRU  6XQIORZHU¶V RULJLQDO SODQV LQFOXGHG WKUHH VWHDP












ZRXOG KDYH EHHQ D VXSHUFULWLFDO  PHJDZDWW SXOYHUL]HG FRDOILUHG
ERLOHU7KH\ZRXOGKDYHEXUQHG3RZGHU5LYHU%DVLQORZVXOIXUVXE
ELWXPLQRXV FRDO DV SULPDU\ IXHO DQG QDWXUDO JDV DV D EDFNXS  7KH
XWLOLW\¶V H[LVWLQJ FRDO OLPH DQG DVK KDQGOLQJ HTXLSPHQW ZRXOG KDYH
EHHQ DOWHUHG WR GRXEOH WKURXJKSXW FDSDELOLW\  7KH XWLOLW\ SODQQHG WR
DGGWZRQHZFRROLQJWRZHUVDQGWZRHPHUJHQF\JHQHUDWRUV
7KHSODQWVZHUHGHVLJQHGE\6XQIORZHU WREHSDUWRID³ELRHQHUJ\
FHQWHU´ WKDW ZRXOG LQFOXGH DQ HWKDQRO SODQW DQG D IDFLOLW\ WR XVH DQ
H[SHULPHQWDODOJDHSURFHVVWRFDSWXUH&2HPLVVLRQVIURPWKHJHQHUDWLQJ





SURGXFHG E\ WKH WZR QHZ XQLWV  7KH HOHFWULFLW\ SURGXFHG E\ WKH WZR
XQLWV ZRXOG KDYH EHHQ VKDUHG E\ VL[W\VHYHQ FRRSHUDWLYHV ORFDWHG LQ
.DQVDVDQGQHLJKERULQJVWDWHV 2QHXQLWZRXOGKDYHVXSSOLHGSRZHU
WR.DQVDV  7KH RWKHUZRXOG KDYH EHHQ RZQHG E\ D UXUDO FRRSHUDWLYH
7UL6WDWH *HQHUDWLRQ DQG 7UDQVPLVVLRQ $VVRFLDWLRQ DQG ZRXOG KDYH
SURYLGHG HOHFWULFLW\ WR HDVWHUQ &RORUDGR  $FFRUGLQJ WR *RYHUQRU
6HEHOLXV RQO\ RI WKH SURSRVHG SODQWV¶ HOHFWULF RXWSXWZRXOG KDYH
EHHQFRQVXPHGE\.DQVDQVWKHUHVWZRXOGKDYHEHHQH[SRUWHGWRXVHUV
LQ7H[DV DQG&RORUDGR 7KHVH IDFWV IXHOHG FRQFHUQ WKDWPRVW RI WKH























.DQVDQV ZKLOH WKH QHZ JHQHUDWLQJ FDSDFLW\ ZRXOG ODUJHO\ EHQHILW
FRQVXPHUVLQRWKHUVWDWHV
(QYLURQPHQWDO JURXSV FODLPHG WKDW WKH WHFKQRORJ\ HQYLVLRQHG IRU
XVHDWWKHELRHQHUJ\FHQWHUZDVWRRH[SHULPHQWDOWREHDUHOLDEOHPHDQV
IRUPLQLPL]LQJ WKH SODQWV¶&2 HPLVVLRQV  7KH DWWRUQH\V JHQHUDO RI
HLJKW HDVWHUQ VWDWHV UHDFWHG WR WKH +ROFRPE DSSOLFDWLRQ LQ VLPLODU
IDVKLRQ  7KH\ UHTXHVWHG WKDW .'+( QRW LVVXH WKH SHUPLW ³XQOHVV
6XQIORZHU GHVLJQV WKH SODQW LQ DZD\ WKDWPLQLPL]HV WKH JHQHUDWLRQ RI
&2 HPLVVLRQV DQGRU DOORZV WKH FDSWXUH RI VXFK HPLVVLRQV´  $OO
HLJKW VWDWHV KDG PDGH UHGXFWLRQ RI &2 HPLVVLRQV D SULRULW\ EXW
DFFRUGLQJWRWKHDWWRUQH\VJHQHUDO
WKHDQQXDOHPLVVLRQVIURPWKH+ROFRPESODQWH[WHQVLRQZRXOGFDQFHO
RXW DOO WKH HPLVVLRQV UHGXFWLRQV UHVXOWLQJ IURP WKH 5**,  :LWK D
OLIHWLPHRIPRUHWKDQ\HDUVWKH+ROFRPEXQLWVLIEXLOWDVSURSRVHG
PLJKW ZHOO HPLW PRUH WKDQ RQH ELOOLRQ WRQV RI &2 LQ WRWDO WKXV




FRXOG EHJLQ  %HFDXVH WKH SODQWV ZRXOG EH ORFDWHG LQ DQ DUHD LQ








JHQHUDO RI HLJKW RWKHU VWDWHV &RPPHQWV 5HJDUGLQJ 3URSRVHG +ROFRPE 6WDWLRQ ([SDQVLRQ $LU
4XDOLW\ &RQVWUXFWLRQ 3HUPLW 'HF   DYDLODEOH DW KWWSZZZNGKHNVJRY
GRZQORDG6WDWHVB$WW\B*HQHUDOB/HWWHUBSGI>KHUHLQDIWHU6WDWH$*V/HWWHU@
  ,G$WWRUQH\VJHQHUDORIVWDWHVLQWKHQRUWKHDVWDQG&DOLIRUQLDKDYHVXEPLWWHGVLPLODUOHWWHUV
XUJLQJDJHQFLHVUHVSRQVLEOHIRUUXOLQJRQDLUTXDOLW\SHUPLWV LQRWKHUVWDWHV WR OLPLW&2HPLVVLRQV
IURPFRDOILUHGSRZHUSODQWV6HHHJ/HWWHUIURP(GPXQG*%URZQ-UHWDOWR-RVHSK&(OOHU
6& 'HSDUWPHQW RI +HDOWK DQG (QYLURQPHQWDO &RQWURO -DQ   RQ ILOH ZLWK DXWKRU
>KHUHLQDIWHU%URZQ/HWWHU@XUJLQJ6RXWK&DUROLQDHQYLURQPHQWDODJHQF\WRUHIXVHWRLVVXHSHUPLWWR




  6HH 86&  D  SURKLELWLQJ WKH FRQVWUXFWLRQ RI DQ\ QHZ RUPRGLILHG
PDMRUHPLWWLQJIDFLOLW\LQD³SUHYHQWLRQRIVLJQLILFDQWGHWHULRUDWLRQ´36'DUHDXQOHVVWKHIDFLOLW\LV
VXEMHFWWRWKHEHVWDYDLODEOHFRQWUROWHFKQRORJ\36'DUHDVDUHWKRVHZLWKDPELHQWFRQFHQWUDWLRQV




UHGXFWLRQ IRUHDFKSROOXWDQW VXEMHFW WR UHJXODWLRQ¶XQGHU WKH >&$$@´
7KH\FODLPHGWKDWWKH&$$¶VOHJLVODWLYHKLVWRU\LQGLFDWHVWKDW&RQJUHVV
LQWHQGHG WKDW %$&7 DQDO\VLV LQFOXGH ³WKH IXOO UDQJH RI SURGXFWLRQ
PHWKRGRORJLHV´ LQFOXGLQJ ,*&& ZKLFK WKH\ FKDUDFWHUL]HG DV ³DQ
HVWDEOLVKHGDQGDYDLODEOHSURGXFWLRQSURFHVV´ 7KHDWWRUQH\VJHQHUDO
DOVRFKDUJHGWKDW.'+(³PXVWFRQVLGHUWKHHQHUJ\HQYLURQPHQWDODQG
HFRQRPLF LPSDFWVRI HDFKXQLW DVSDUW RI LWV%$&7DQDO\VLV´ 7KH\
DGGHG WKDW HYHQ LI WKH LQFUHDVHG &2 HPLVVLRQV UHVXOWLQJ IURP WKH
SURSRVHG+ROFRPEXQLWVPLJKWQRWUHTXLUHWKHLURZQ%$&7DQDO\VLVDV
³UHJXODWHG SROOXWDQWV´ XQGHU (3$¶V LQWHUSUHWDWLRQ RI WKH &$$ WKH
³GHWULPHQWDO HQYLURQPHQWDO HIIHFWV RI WKHVH HPLVVLRQV´ KDG WR EH
FRQVLGHUHGXQGHUWKH³HQYLURQPHQWDOLPSDFWVSURQJRI%$&7´
% 7KH$WWRUQH\*HQHUDO¶V2SLQLRQ
5HFRJQL]LQJ WKDW D UHMHFWLRQRI WKH6XQIORZHU DSSOLFDWLRQEDVHGRQ
LWV HIIHFW RQ FOLPDWH FKDQJH ZRXOG EH ZLWKRXW SUHFHGHQW LQ .DQVDV
.'+( VROLFLWHG DQ RSLQLRQ IURP WKH VWDWH¶V $WWRUQH\ *HQHUDO RQ WKH
OHJDOLW\ RI D GHQLDO RI WKH DSSOLFDWLRQRQ WKRVH JURXQGV 7KH$WWRUQH\
*HQHUDO UHVSRQGHG LQ DQ 2SLQLRQ GDWHG 6HSWHPEHU  
$FFRUGLQJWRWKH2SLQLRQWKHTXHVWLRQSRVHGZDV

  6WDWH $*V /HWWHU VXSUD QRWH  DW   6HH DOVR  86&   GHILQLQJ EHVW
DYDLODEOHFRQWURO WHFKQRORJ\ LQSDUW DV³DQHPLVVLRQ OLPLWDWLRQEDVHGRQ WKHPD[LPXPGHJUHHRI
UHGXFWLRQRIHDFKSROOXWDQWVXEMHFWWRUHJXODWLRQXQGHU>WKH&$$@HPLWWHGIURPRUZKLFKUHVXOWVIURP
DQ\ PDMRU HPLWWLQJ IDFLOLW\ ZKLFK WKH SHUPLWWLQJ DXWKRULW\ GHWHUPLQHV LV DFKLHYDEOH IRU VXFK







)RU WKH SURSRVHG6XQIORZHU JHQHUDWLQJXQLWV WKH LQFUHDVH LQ SRWHQWLDOWRHPLW LV DERYH





  ,G VHH DOVR  86&   GHILQLQJ EHVW DYDLODEOH FRQWURO WHFKQRORJ\ WR UHTXLUH
SHUPLWWLQJDJHQF\ WR³WDN>H@ LQWRDFFRXQWHQHUJ\HQYLURQPHQWDO DQGHFRQRPLF LPSDFWVDQGRWKHU
FRVWV´








IRUD VSHFLILFSROOXWDQW.6$DXWKRUL]HV WKH >6@HFUHWDU\ >RI
.'+(@ WR GHQ\ RU PRGLI\ DQ DLU TXDOLW\ SHUPLW RU SODFH D VWD\ RQ
LVVXDQFHRI DQ DLU TXDOLW\ SHUPLW XQWLO VWDWH RU IHGHUDO UHJXODWLRQV DUH
HQDFWHGWKDWDGGUHVVWKHSROOXWDQW
7KH2SLQLRQQRWHVWKDWZKHQDQDSSOLFDWLRQIRUDQDLUTXDOLW\FRQWURO
SHUPLW LV ILOHG ZLWK .'+( ³WKH >6@HFUHWDU\PD\ GHQ\ WKH DSSOLFDWLRQ
SXUVXDQW WR .6$ E IRU VSHFLILHG UHDVRQV´  ,WV DQDO\VLV




RU WKHHQYLURQPHQW 8SRQUHFHLSWRI LQIRUPDWLRQ WKDW WKHHPLVVLRQ
RI DLU SROOXWLRQ SUHVHQWV D VXEVWDQWLDO HQGDQJHUPHQW WR WKH KHDOWK RI
SHUVRQVRUWRWKHHQYLURQPHQW
2QFHVHFWLRQKDVEHHQWULJJHUHGWKH6HFUHWDU\PD\WDNHDFWLRQV
³LQFOXG>LQJ@ EXW QRW OLPLWHG WR´ WKRVH VSHFLILHG LQ WKH VWDWXWH  7KH
2SLQLRQQRWHGWKDWWKHVHLQFOXGH
 LVVXLQJ DQ RUGHU WR DQ RZQHU RU RSHUDWRU WR SUHYHQW DQ DFW RU
HOLPLQDWH D SUDFWLFH ZLWK UHVSHFW WR D IDFLOLW\ RU VLWH LQFOXGLQJ
WHPSRUDU\ FHVVDWLRQ RI RSHUDWLRQ  FRPPHQFLQJ DQ DFWLRQ RU
UHTXHVWLQJ WKH DWWRUQH\ JHQHUDO RU FRXQW\ DWWRUQH\ WR FRPPHQFH DQ
DFWLRQ WR HQMRLQ DFWV RU SUDFWLFHV DQG  DSSO\LQJ IRU D FRXUW RUGHU
GLUHFWLQJFRPSOLDQFHZLWKWKHRUGHURIWKH>6@HFUHWDU\
7KH 2SLQLRQ VWDWHG WKDW WKH $WWRUQH\ *HQHUDO¶V RIILFH KDG IRXQG QR
DSSHOODWH FRXUW GHFLVLRQV LQWHUSUHWLQJ WKHVH SURYLVLRQV $FFRUGLQJO\
WKH$WWRUQH\*HQHUDODVFHUWDLQHGWKHOHJLVODWXUH¶VLQWHQWE\DQDO\]LQJWKH

















VHFUHWDU\ LQ RUGHU WR SURWHFW SHUVRQV DQG WKH HQYLURQPHQW LQ VLWXDWLRQV
ZKHUH WKH VHFUHWDU\ UHFHLYHV LQIRUPDWLRQ WKDW HPLVVLRQ RI DLU SROOXWLRQ
SUHVHQWVVXEVWDQWLDOHQGDQJHUPHQWWRHLWKHU´7KH2SLQLRQSRLQWHGRXW
WKDWERWKWKHWHUPV³DLUSROOXWLRQ´DQG³DLUFRQWDPLQDQW´DUHEURDGO\
GHILQHG  7KH$WWRUQH\*HQHUDO UHDVRQHG EDVHG RQ WKHVH SURYLVLRQV
WKDWWKH6HFUHWDU\QHHGQRWZDLWWRWDNHDFWLRQXQGHUVHFWLRQWR
SUHYHQW DLU SROOXWLRQ ³XQWLO WKHUH DUH IHGHUDO RU VWDWH UHJXODWLRQV
HVWDEOLVKLQJ OLPLWDWLRQV RQ D SDUWLFXODU SROOXWDQW´ DV ORQJ DV KHPDNHV
WKHILQGLQJVUHTXLUHGE\VHFWLRQD
7KH 2SLQLRQ DGGHG WKDW WKH OHJLVODWLYH KLVWRU\ RI VHFWLRQ 
VXSSRUWV WKLV H[SDQVLYH UHDGLQJ RI WKH 6HFUHWDU\¶V DXWKRULW\  %HIRUH
 WKH $LU 4XDOLW\ $FW OLPLWHG WKH 6HFUHWDU\ WR WDNLQJ ³UHPHGLDO
DFWLRQ´ ZKHQ WKH DJHQF\ IRXQG WKDW ³DQ\ SHUVRQ LV FDXVLQJ RU
FRQWULEXWLQJWRDLUSROOXWLRQDQGWKDWVXFKSROOXWLRQFUHDWHVDQHPHUJHQF\
ZKLFK UHTXLUHV LPPHGLDWH DFWLRQ WR SURWHFW KXPDQ KHDOWK RU VDIHW\´
8QGHU WKRVH FLUFXPVWDQFHV .'+( DIWHU IROORZLQJ DSSURSULDWH
SURFHGXUHV DQG ZLWK WKH FRQFXUUHQFH RI WKH *RYHUQRU FRXOG LVVXH DQ
RUGHU UHTXLULQJ WKH LPPHGLDWH UHGXFWLRQ RU GLVFRQWLQXDWLRQ RI DLU
FRQWDPLQDQWV  7KH .DQVDV OHJLVODWXUH DPHQGHG WKH VWDWXWH LQ 
SDWWHUQLQJWKHDPHQGHGVWDWXWHRQWKHVWDWH¶VKD]DUGRXVZDVWHVWDWXWH
7KDW ODZ DXWKRUL]HV WKH 6HFUHWDU\ ³XSRQ UHFHLSW RI LQIRUPDWLRQ WKDW
WKH GLVSRVDO RI DQ\ ZDVWH PD\ SUHVHQW D VXEVWDQWLDO KD]DUG WR WKH
KHDOWKRISHUVRQVRU WRWKHHQYLURQPHQWPD\WDNHVXFKDFWLRQDV
QHFHVVDU\ WR SURWHFW WKH KHDOWK RI VXFK SHUVRQV RU WKH HQYLURQPHQW´
$FFRUGLQJ WR WKH$WWRUQH\*HQHUDO ³>W@KRVH DFWLRQV LQFOXGHSUHYHQWLQJ
WKH DFW RU HOLPLQDWLQJ WKH SUDFWLFH FRQVWLWXWLQJ WKH KD]DUG´  7KH

  ,G
  7KHVWDWXWHGHILQHV³DLUSROOXWLRQ´ WRPHDQXQOHVV WKHFRQWH[WFOHDUO\ UHTXLUHVRWKHUZLVH
³WKH SUHVHQFH LQ WKH RXWGRRU DWPRVSKHUH RI RQH RUPRUH DLU FRQWDPLQDQWV LQ VXFK TXDQWLWLHV DQG
GXUDWLRQDVLVRUWHQGVVLJQLILFDQWO\WREHLQMXULRXVWRKXPDQKHDOWKRUZHOIDUHDQLPDORUSODQWOLIH













2SLQLRQ DGPLWWHG WKDW LW LV QRW FOHDU IURP WKH WKHQ.'+( 6HFUHWDU\¶V
ZULWWHQ WHVWLPRQ\ WR WKH 6HQDWH &RPPLWWHH RQ (QHUJ\ DQG 1DWXUDO
5HVRXUFHV ZKHWKHU WKH FKDQJH ZDV PHDQW WR HQKDQFH WKH 6HFUHWDU\¶V
DXWKRULW\ UDWKHU WKDQPHUHO\ WR³XSGDWHRXWGDWHG ODQJXDJH´ 7KH
2SLQLRQ UHDVRQHGKRZHYHU WKDWZKHQ WKH OHJLVODWXUH DPHQGVD VWDWXWH
³LW LV SUHVXPHG WKDW WKH OHJLVODWXUH LQWHQGHG WR PDNH D FKDQJH
7KHUHIRUHZHEHOL>H@YHWKDW WKHOHJLVODWXUHEHVWRZHGXSRQWKHVHFUHWDU\
WKHSRZHU WR WDNHSUHYHQWLYHPHDVXUHV WRDGGUHVVDLUSROOXWLRQEHIRUH LW
RFFXUUHG´
%DVHGRQ WKH VWDWXWRU\ WH[WDQG WKH OHJLVODWLYHKLVWRU\ WKH$WWRUQH\
*HQHUDOH[SUHVVHGKLVERWWRPOLQHDVIROORZV
>,@I WKH VHFUHWDU\ PDNHV D IDFWXDO GHWHUPLQDWLRQ WKDW D SDUWLFXODU
HPLVVLRQ FRQVWLWXWHV DLU SROOXWLRQ DQG WKDW VXFK HPLVVLRQ SUHVHQWV D
VXEVWDQWLDO HQGDQJHUPHQW WR WKH KHDOWK RI SHUVRQV RU WR WKH
HQYLURQPHQW WKHQ HYHQ LQ WKH DEVHQFH RI IHGHUDO RU VWDWH UHJXODWLRQV
VHWWLQJ OLPLWDWLRQV IRU D SDUWLFXODU SROOXWDQW .6$ D
DXWKRUL]HV WKH VHFUHWDU\ WR WDNH DFWLRQV DV QHFHVVDU\ WR SURWHFW WKH
KHDOWK RI SHUVRQV RU WKH HQYLURQPHQW  6XFK DFWLRQV PD\ LQFOXGH
GHQ\LQJ DQ DLU TXDOLW\ SHUPLW DSSOLFDWLRQ RQ WKH EDVLV RI DQWLFLSDWHG
HPLVVLRQVRI DSDUWLFXODUSROOXWDQWRUPRGLI\LQJ DSURSRVHGSHUPLW WR
DGGUHVVVXFKSROOXWDQW
& 7KH.'+(6WDII5HFRPPHQGDWLRQ
6HYHUDO ZHHNV DIWHU LVVXDQFH RI WKH $WWRUQH\ *HQHUDO¶V 2SLQLRQ
.'+(¶V VWDII UHFRPPHQGHG LVVXDQFH RI DQ DLU TXDOLW\ FRQVWUXFWLRQ
SHUPLWWR6XQIORZHUWRDOORZLWWREXLOGWKHWZRQHZPHJDZDWWFRDO
ILUHG VWHDP JHQHUDWLQJ XQLWV DW LWV +ROFRPE JHQHUDWLQJ VWDWLRQ  ,WV
UHFRPPHQGDWLRQ LGHQWLILHG SODQW RSHUDWLQJ FRQGLWLRQV LQFOXGLQJ
HQIRUFHDEOH OLPLWDWLRQV RQ HPLVVLRQV RI YDULRXV DLU SROOXWDQWV QRW
LQFOXGLQJ &2 DV ZHOO DV HPLVVLRQV WHVWLQJ DQG PRQLWRULQJ DQG


















ZRXOG HPLW *+*V DQG PHUFXU\ DW UDWHV WKDW SRVH D VXEVWDQWLDO
HQGDQJHUPHQWWRWKHSXEOLFKHDOWKDQGWKHHQYLURQPHQW7KHVWDIIPDGH
WKHVDPHUHVSRQVHUHIHUULQJWKHLVVXHWR6HFUHWDU\%UHPE\
7KH VWDII UHFRPPHQGDWLRQ GRHV QRW FRQIOLFW ZLWK WKH $WWRUQH\
*HQHUDO¶V2SLQLRQ  ,W VWDWHV WKDW.'+( ODFNV WKH VSHFLILF DXWKRULW\ WR
DGGUHVV&2LVVXHVZKHQLWLVVXHV36'SHUPLWV7KH$WWRUQH\*HQHUDO¶V
2SLQLRQ KRZHYHU GRHV QRW DGGUHVV WKH VFRSH RI.'+(¶V DXWKRULW\ WR
GHQ\ D SHUPLW XQGHU WKH 36' SURYLVLRQV RI WKH &$$ DQG DVVRFLDWHG
.DQVDVVWDWXWHVDQG UHJXODWLRQV  ,QVWHDG WKH2SLQLRQ LVEDVHGXSRQDQ
LQWHUSUHWDWLRQ RI VHFWLRQ  RI WKH .DQVDV $LU 4XDOLW\ $FW  7KH
VWDII UHFRPPHQGDWLRQ H[SOLFLWO\ DYRLGHG DGGUHVVLQJ WKH VFRSH RI WKH




  WKH GD\ DIWHU WKH UHOHDVH RI WKH VWDII UHFRPPHQGDWLRQ DQG
QHDUO\DPRQWKDIWHUWKHLVVXDQFHRIWKH$WWRUQH\*HQHUDO¶V2SLQLRQ
,Q KLV EULHI OHWWHU %UHPE\ EHJDQ E\ UHIHUULQJ WR KLV GXW\ DV .'+(
6HFUHWDU\XQGHUWKH.DQVDV$LU4XDOLW\$FW³WRSURWHFWWKHSXEOLFKHDOWK
DQG HQYLURQPHQW IURP DFWXDO WKUHDWHQHG RU SRWHQWLDO KDUP IURP DLU
SROOXWLRQ´  %UHPE\ LQWHUSUHWHG WKH $FW DQG .'+(¶V LPSOHPHQWLQJ
UHJXODWLRQVDVYHVWLQJ LQ WKH6HFUHWDU\EURDGDXWKRULW\ WRSURWHFWKHDOWK
DQGWKHHQYLURQPHQWLQFOXGLQJWKHGHQLDORIDQDLUTXDOLW\SHUPLWXQGHU
VHFWLRQD%UHPE\DOVRFLWHGVHFWLRQ+HUHDGWKDW
VWDWXWH WR DXWKRUL]H WKH 6HFUHWDU\ WR WDNH DFWLRQV QHFHVVDU\ WR SURWHFW
KHDOWK DQG WKH HQYLURQPHQW IURP WKH HPLVVLRQ RI DLU SROOXWDQWV WKDW












&RXUW¶V GHFLVLRQ LQ$SULO  LQ0DVVDFKXVHWWV Y (3$ LQZKLFK WKH
&RXUW KHOG WKDW &2 TXDOLILHV DV DQ DLU SROOXWDQW XQGHU WKH IHGHUDO
&$$ +H UHDVRQHG WKDW ³>W@KH.DQVDV DLUTXDOLW\ DFW VLPLODUO\KDVD
EURDGGHILQLWLRQRIZKDWFRQVWLWXWHVDLUSROOXWLRQ´7KH6HFUHWDU\DOVR
UHIHUUHGWRWKH6XSUHPH&RXUW¶VUHFRJQLWLRQRIWKH³GHOHWHULRXVLPSDFWRI
JUHHQKRXVH JDVHV RQ WKH HQYLURQPHQW LQZKLFKZH OLYH´  6LPLODUO\
%UHPE\ FRQFOXGHG WKDW WKH LQIRUPDWLRQ JDWKHUHG GXULQJ WKH 6XQIORZHU
SHUPLWSURFHHGLQJ³SURYLGHVVXSSRUWIRUWKHSRVLWLRQWKDWHPLVVLRQRIDLU
SROOXWLRQIURPWKHSURSRVHGFRDOILUHGSODQWVSHFLILFDOO\FDUERQGLR[LGH
HPLVVLRQVSUHVHQWV D VXEVWDQWLDO HQGDQJHUPHQW WR WKHKHDOWKRISHUVRQV
RUWRWKHHQYLURQPHQW´%DVHGRQWKDWLQIRUPDWLRQ6HFUHWDU\%UHPE\
GHQLHGWKHSHUPLW
.'+( LVVXHG D SUHVV UHOHDVH WKH VDPH GD\ TXRWLQJ %UHPE\ DQG
UHLWHUDWLQJ WKH EDVLV IRU KLV GHFLVLRQ 7KH UHOHDVH TXRWHG%UHPE\ DV
VWDWLQJ WKDW KH GHFLGHG WR GHQ\ WKH 6XQIORZHU SHUPLW ³>D@IWHU FDUHIXO
FRQVLGHUDWLRQ RI P\ UHVSRQVLELOLW\ WR SURWHFW WKH SXEOLF KHDOWK DQG
HQYLURQPHQW IURP DFWXDO WKUHDWHQHG RU SRWHQWLDO KDUP IURP DLU
SROOXWLRQ´ XQGHU VHFWLRQV  D DQG  %UHPE\
DGGHG WKDW ³LW ZRXOG EH LUUHVSRQVLEOH WR LJQRUH HPHUJLQJ LQIRUPDWLRQ
DERXW WKHFRQWULEXWLRQRIFDUERQGLR[LGHDQGRWKHUJUHHQKRXVHJDVHV WR
FOLPDWHFKDQJHDQGWKHSRWHQWLDOKDUPWRRXUHQYLURQPHQWDQGKHDOWK LI
ZH GR QRWKLQJ´  7KH UHOHDVH FKDUDFWHUL]HG%UHPE\¶V GHFLVLRQ DV ³D
ILUVW VWHS LQ HPHUJLQJ SROLF\ WR DGGUHVV H[LVWLQJ DQG IXWXUH FDUERQ




(QY¶W +RXVH 6HOHFW &RPPLWWHH RQ (QHUJ\ ,QGHSHQGHQFH DQG *OREDO :DUPLQJ +HDULQJV RQ
³0DVVDFKXVHWWVY86(3$3DUW,,,PSOLFDWLRQVRIWKH6XSUHPH&RXUW¶V'HFLVLRQ´0DU
DW³7KH6XSUHPH&RXUW¶VILQGLQJWKDWJUHHQKRXVHJDVHVDUHDQDLUSROOXWDQWZLWKLQWKHPHDQLQJRI





3HUPLW 2FW   DYDLODEOH DW KWWSZZZNGKHNVJRYQHZVZHEBDUFKLYHV
DKWP>KHUHLQDIWHU6XQIORZHU3UHVV5HOHDVH@
  ,G
  ,G  $FFRUGLQJ WR WKH UHOHDVH WKH &HQWHUV IRU 'LVHDVH &RQWURO DQG 3UHYHQWLRQ KDYH










XQLWVZRXOGKDYH UHOHDVHG D SURMHFWHG HOHYHQPLOOLRQ WRQV RI&2 HDFK
\HDUDQGTXRWHG%UHPE\WRWKHHIIHFWWKDW³>G@HQ\LQJWKH6XQIORZHUDLU
TXDOLW\ SHUPLW FRPELQHG ZLWK FUHDWLQJ VRXQG SROLF\ WR UHGXFH FDUERQ
GLR[LGH HPLVVLRQV>@ FDQ IDFLOLWDWH WKH GHYHORSPHQW RI FOHDQ DQG
UHQHZDEOHHQHUJ\WRSURWHFWWKHKHDOWKDQGHQYLURQPHQWRI.DQVDQV´




JURZWK¶ DQG XSKROG D µPRUDO REOLJDWLRQ WR EH JRRG VWHZDUGV RI WKLV
EHDXWLIXO ODQG¶´  7KH JRYHUQRU H[SUHVVHG VXSSRUW IRU WKH SXUVXLW RI
³µRWKHU PRUH SURPLVLQJ HQHUJ\ DQG HFRQRPLF GHYHORSPHQW
DOWHUQDWLYHV¶´
2SSRVLWLRQ WR WKH GHFLVLRQ IURP RWKHU TXDUWHUV KRZHYHU ZDV
LPPHGLDWH DQG SRLQWHG  &ULWLFLVP RI WKH GHFLVLRQ UHIOHFWHG WZR PDLQ
DUJXPHQWVRQHEDVHGRQ WKHDOOHJHGDEVHQFHRI OHJDO DXWKRULW\DQG WKH
RWKHU RQ WKH DOOHJHG DGYHUVH SXEOLF SROLF\ LPSOLFDWLRQV RI WKH SHUPLW





³>W@KHUH DUH QR FDUERQ GLR[LGH UHJXODWLRQV LQ WKH IHGHUDO UXOHV RU LQ
.DQVDV´ 7KH3UHVLGHQWRI WKH.DQVDV6HQDWHDQGWKH6SHDNHURI WKH




GHSDUWPHQW¶V PRVW UHFHQW $LU 4XDOLW\ 5HSRUW ± PDNHV QR
PHQWLRQRI&2´6HQDWRU%URZQEDFNZKRVHUHDFWLRQZDVTXRWHG







GHQLHGDSHUPLW IRUD ODUJHFRDOILUHGSRZHUSODQW VROHO\EHFDXVHRI LWVSRWHQWLDO LPSDFWRQJOREDO
ZDUPLQJLPSO\LQJWKDWWKHGHFLVLRQZDVXQSUHFHGHQWHGDQGWKHUHIRUHZLWKRXWOHJDOIRXQGDWLRQ,G
  0RUULV	1HXIHOG VXSUD QRWH   3UHVLGHQW0RUULV DUJXHG HOVHZKHUH WKDW ³>Z@H GRQ¶W







EHGHFLGHGE\ WKHFLWL]HQV LQ.DQVDV LQFRQFHUWZLWK WKHJRYHUQRUDQG
QRWE\DGPLQLVWUDWLYHILDW´
7KH WKUXVWRI WKHSROLF\EDVHGFULWLFLVPZDV WKDW WKHSHUPLWGHQLDOV
ZRXOG KDYH D GHYDVWDWLQJ HFRQRPLF LPSDFW RQ WKH VWDWH WR DYRLG D
QRQH[LVWHQWRULQVLJQLILFDQWHQYLURQPHQWDOSUREOHP7KH6WDWH6HQDWH
3UHVLGHQW DQG +RXVH 6SHDNHU DVVHUWHG WKDW WKH GHQLDO ZRXOG KDYH ³D
FRQVLGHUDEOH QHJDWLYH LPSDFW RQ RXU VWDWH EXGJHW RWKHU .DQVDV
LQGXVWULHVHFRQRPLFGHYHORSPHQWDQGWKHVHFXULW\RIRXUVWDWH¶VHQHUJ\
IXWXUH´7KH\DGGHGWKDWHIIRUWVWRPDQGDWHFDUERQUHGXFWLRQV³EHORZ
PDUNHW OHYHOV ZLOO LQFUHDVH HQHUJ\ FRVWV IRU .DQVDV FRQVXPHUV DQG
EXVLQHVVHV>DQG@FRPSDQLHVFRQVLGHULQJORFDWLQJRUH[SDQGLQJLQ.DQVDV
PD\ UHFRQVLGHU LI D UHOLDEOH VRXUFH RI UHDVRQDEO\ SULFHG HQHUJ\ LV QRW
DYDLODEOH´6HQDWRU%URZQEDFNFKDUJHGWKDWWKHHQYLURQPHQWDOLPSDFW
RI WKH ³LQWHJUDWHG ELRHQHUJ\ FHQWHU´ SODQQHG IRU+ROFRPEZRXOG KDYH
EHHQ SRVLWLYH QRW QHJDWLYH  +H FODLPHG WKDW WKH FHQWHU ZRXOG
LQFRUSRUDWHDQHWKDQROSODQWDQGVHTXHVWHUXS WRRI WKHXQLWV¶&2
RXWSXW  7KH VHTXHVWHUHG JDV LQ WXUQZRXOG EH XVHG WR JURZ DOJDH
ZKLFK FRXOG EH XVHG WR SURGXFH ³HDUWKIULHQGO\ ELRGLHVHO IXHO´





WKH6XQIORZHUSODQWVZRXOGEHEHQHILFLDO WR WKH VWDWH EHFDXVH ³µSODQWVSHUIRUPEHWWHUXQGHU VWUHVV
GURXJKWHWFZLWKLQFUHDVHGOHYHOVRI&2¶´5DQG\6FKROILHOG&2:DUPLQJD)DUP3URJUDP"
:,&+,7$($*/('HFDW$ 3RZHOODGGHG WKDWRYHU WKHQH[WILIW\\HDUV³µDWPRVSKHULF
&2 HQULFKPHQW ZLOO ERRVW ZRUOG DJULFXOWXUDO RXWSXW E\ DERXW  SHUFHQW¶´  6FRWW 5RWKVFKLOG
3ODQWV¶ &2 :RXOG +HOS &URSV /DZPDNHU 6D\V /$:5(1&( -:25/' 1RY   DW $
³3RZHOOFLWHGDUHSRUWE\&UDLJDQG.HLWK,GVRRIWKH$UL]RQDEDVHG&HQWHUIRUWKH6WXG\RI&DUERQ
'LR[LGHDQG*OREDO&OLPDWH&KDQJH´ ,G 7KH&HQWHU¶VZHEVLWH VWDWHV WKDW LW ³DFFHSWVFRUSRUDWH
IRXQGDWLRQ DQG LQGLYLGXDO GRQDWLRQV´ ZLWKRXW GLVFORVLQJ LWV GRQRUV  &2 6FLHQFH
KWWSVZZZ&RVFLHQFHRUJFRQWHQWYLHZODVWYLVLWHG$SU([[RQ0RELODSSDUHQWO\
PDGHDFRQWULEXWLRQ WR WKH&HQWHU LQDQG³6WRS([[RQRUJUHSRUWV WKDW&6&'*&KDV
UHFHLYHG  IURP ([[RQ0RELO EHWZHHQ  DQG ´  &HQWHU IRU WKH 6WXG\ RI &DUERQ
'LR[LGH DQG *OREDO &KDQJH6RXUFH :DWFK KWWSZZZVRXUFHZDWFKRUJLQGH[SKS"WLWOH 
&HQWHUBIRUBWKHB6WXG\BRIB&DUERQB'LR[LGHBDQGB*OREDOB&KDQJH ODVW YLVLWHG $SU  
*RYHUQRU6HEHOLXVFRXQWHUHG5HSUHVHQWDWLYH3RZHOO¶VDUJXPHQWE\DVVHUWLQJ WKDW³>O@HVVZDWHUDQG
KRWWHU WHPSHUDWXUHVZLOO UHVXOW LQ IHZHU FURSV DQG OHVV SURGXFWLRQ´ 5HMHFWLRQ VXSUD QRWH  DW












VHFXULW\ 6HQDWRU%URZQEDFN IHDUHG WKDW WKHGHFLVLRQZRXOGFUHDWHD
GDQJHURXVSUHFHGHQW³2QHLVOHIWWRZRQGHUZKDW.DQVDVLQGXVWU\LVQH[W
LQOLQHRQWKHVOLSSHU\VORSHWREHGHQLHGDQDLUTXDOLW\SHUPLW,VLWWKH
EXUJHRQLQJHWKDQRO LQGXVWU\ WKHERRPLQJDLUFUDIW LQGXVWU\RU WKHZRUOG
FODVV FDWWOH LQGXVWU\"´ +HDUJXHG WKDW ³UHDVRQDEOH´HOHFWULFLW\SULFHV
DQG ³D VWDEOH UHJXODWRU\ HQYLURQPHQW´ KDV WUDGLWLRQDOO\ DFWHG DV D
PDJQHW GUDZLQJ QHZ EXVLQHVVHV WR WKH VWDWH DQG SHUVXDGLQJ H[LVWLQJ
EXVLQHVVHVWRH[SDQG6HFUHWDU\%UHPE\¶VGHFLVLRQ³WKURZVWKDWWRWKH
ZLQGZLWKDUHJXODWRU\GHFLVLRQPDGHRXWVLGHRIVWDWXWRU\DXWKRULW\´
6XQIORZHU ILOHG D UHTXHVW IRU UHFRQVLGHUDWLRQ ZLWK .'+( VKRUWO\
DIWHU6HFUHWDU\%UHPE\DQQRXQFHGKLVGHFLVLRQ7KHXWLOLW\DOVRILOHG
WZRODZVXLWVVHHNLQJWRRYHUWXUQ WKHGHFLVLRQ  ,W ILOHGRQHODZVXLW LQ
WKH.DQVDV&RXUWRI$SSHDOV7KHFRPSDQ\¶VPDLQDUJXPHQWHFKRHG
WKH FULWLFLVPV RI WKH GHFLVLRQ EDVHG RQ WKH DJHQF\¶V DOOHJHG ODFN RI




VXLWVZHUH ILOHG E\7UL6WDWH*HQHUDWLRQ DQG7UDQVPLVVLRQ$VVRFLDWLRQ
WKH )LQQH\ &RXQW\ &RPPLVVLRQ DQG WKH *DUGHQ &LW\ &KDPEHU RI

  ,G .'+(DSSDUHQWO\ZDVQRWFRQYLQFHG WKDW6XQIORZHUGHPRQVWUDWHG WKDW WKHELRHQHUJ\
FHQWHUZRXOGDFWXDOO\FXWHPLVVLRQVWRPLOOLRQWRQVSHU\HDU6HH8WLOLW\6XHV2YHU&RDO3ODQW




  %URZQEDFN VXSUD QRWH   6LPLODU FULWLFLVPV KDYH EHHQ OHYHOHG DJDLQVW IHGHUDO
HQYLURQPHQWDOVWDWXWRU\SURYLVLRQVWKDWUHJXODWHQHZSROOXWLRQVRXUFHVUHODWLYHO\ULJRURXVO\7KHVH
VRPHWLPHVDUH VDLG WRFUHDWH³DQ LQFHQWLYH IRU VRXUFHV WRNHHSROGHUGLUWLHUSODQWV LQRSHUDWLRQDV
ORQJ DV SRVVLEOH LQ RUGHU WR DYRLG WULJJHULQJ WKHPRUH ULJRURXV FRQWUROV DSSOLFDEOH WR QHZSODQWV
7KH UHVXOW LV DUJXDEO\ EDG QRW RQO\ IRU WKH HQYLURQPHQW EXW DOVR IRU WKH HFRQRP\ DV WKH
FRQVWUXFWLRQRIQHZHUPRUHHIILFLHQWDQGSURGXFWLYHSODQWVLVGHOD\HG´52%(57/*/,&.60$1(7














&RPPHUFH  ,Q ODWH 1RYHPEHU  WKH .DQVDV 6XSUHPH &RXUW
WUDQVIHUUHGERWKFDVHVWRLWRQLWVRZQPRWLRQZLWKRXWDUHTXHVWIURPWKH
SDUWLHV  7KH IROORZLQJ $SULO KRZHYHU WKH FRXUW LVVXHG D RQHSDJH
RUGHUZKLFKZLWKRXW H[SODQDWLRQ VWD\HGDOORI WKHDSSHDOVSHQGLQJ WKH




.'+(¶V GHFLVLRQ WKH VXSSRUWHUV RI WKH SODQW VRXJKW WR UHYHUVH WKH
GHFLVLRQ E\ VWDWXWH  7KH  VHVVLRQ RI WKH .DQVDV OHJLVODWXUH ZDV
FRQVXPHG DOPRVW HQWLUHO\ E\ D SLWFKHG EDWWOH RYHU WKH IDWH RI WKH
+ROFRPE XQLWV  7KH OHJLVODWXUH SDVVHG WKUHH ELOOV WKDW ZRXOG KDYH
UHTXLUHG .'+( WR DSSURYH 6XQIORZHU¶V DSSOLFDWLRQ DQG VWULSSHG
.'+( RI LWV DXWKRULW\ WR UHJXODWH *+* HPLVVLRQV LQ WKH DEVHQFH RI
IHGHUDO UHJXODWLRQ  0RUH VSHFLILFDOO\ WKH VHFRQG ELOO ZRXOG KDYH
SURKLELWHG .'+( IURP LVVXLQJ DLU TXDOLW\ UHJXODWLRQV WKDW DUH PRUH
VWULQJHQW WKDQ IHGHUDO UHTXLUHPHQWV DEVHQW WKH DSSURYDO RI WKH VWDWH
OHJLVODWXUH SURKLELWHG.'+( IURPGHQ\LQJ DLU TXDOLW\ SHUPLWV LI WKH
SURYLVLRQVRI WKH VWDWXWH WKDW VSHFLILFDOO\EHDURQSHUPLWWLQJDUHPHW
DQGDOORZHG.'+(WRLQYRNHWKHVXEVWDQWLDOHQGDQJHUPHQWVWDWXWHRQO\






  7UL6WDWH *HQHUDWLRQ DQG 7UDQVPLVVLRQ $VV¶Q Y .DQ 'HS¶W RI +HDOWK 	 (QY¶W 1RV
.DQ$SU
  6HH 7KH +RXVH VXEVWLWXWH IRU 6%   G  DYDLODEOH DW KWWSZZZ
NVOHJLVODWXUHRUJELOOVSGI>KHUHLQDIWHU6%@SURYLGLQJWKDWDQ\DFWLRQE\WKH.'+(
6HFUHWDU\ RQ DQ DSSOLFDWLRQ ILOHG DIWHU -DQXDU\   DQG EHIRUH WKH HIIHFWLYH GDWH RI WKH 
OHJLVODWLRQZKLFKVHHNV WKH LVVXDQFHPRGLILFDWLRQ UHYLVLRQRU UHQHZDORI DSHUPLW ³DQGZKLFK LV
VWLOO WKH VXEMHFWRI DQ\DGPLQLVWUDWLYHRU MXGLFLDO UHYLHZSURFHHGLQJV VKDOO EH UHFRQVLGHUHGE\ WKH
VHFUHWDU\ XSRQ WKH DSSOLFDQW¶V RU SHUPLWWHH¶V WLPHO\ZULWWHQ UHTXHVW´  7KH 6HFUHWDU\ WKHQZRXOG
KDYHEHHQUHTXLUHGZLWKLQILIWHHQGD\VRIVXFKDILOLQJWRUHFRQVLGHUKLVGHFLVLRQDQG³GHWHUPLQHLQ
DFFRUGDQFH ZLWK WKH SURYLVLRQV RI WKLV DFW DV DPHQGHG ZKHWKHU WKH LVVXDQFH PRGLILFDWLRQ
DPHQGPHQW UHYLVLRQRUUHQHZDORIDQ\DSSURYDORUSHUPLW UHTXHVWHGE\ WKHSHUPLWWHHRUDSSOLFDQW
VKRXOG EH LVVXHG PRGLILHG DPHQGHG UHYLVHG RU UHQHZHG´  6HH DOVR LG  E UHTXLULQJ WKH
6HFUHWDU\WR³DIILUPWKHLVVXDQFHRIDQ\SHUPLW WKHWHUPVDQGFRQGLWLRQVRIZKLFKFRPSO\ZLWKDOO
UHTXLUHPHQWV HVWDEOLVKHG E\ UXOHV DQG UHJXODWLRQV SURPXOJDWHG SXUVXDQW WR WKH.DQVDV DLU TXDOLW\
DFW´
  6HH 6XVDQQH3DJDQR6WDWH/DZPDNHUV$SSURYH/HJLVODWLRQ WR$OORZ([SDQVLRQRI&RDO







VXEVWDQWLDO WKUHDW WR KHDOWK RU WKH HQYLURQPHQW  *RYHUQRU 6HEHOLXV
YHWRHGWKHILUVWWZRELOOVELOOV7KHVWDWH6HQDWHYRWHGWRRYHUULGHWKH
WZRYHWRHVEXWWKH.DQVDV+RXVHIHOOMXVWVKRUWRIWKHYRWHVQHHGHGWR
RYHUULGH  7KH SODQW¶V VXSSRUWHUV QHYHUWKHOHVV SHUVLVWHG  7KH+RXVH
0DMRULW\/HDGHUDQG+RXVH6SHDNHU LQWURGXFHGD UHVROXWLRQ WKDWZRXOG
DOORZOHJLVODWLYHOHDGHUVWRKLUHSULYDWHFRXQVHOWRVXH*RYHUQRU6HEHOLXV
DQG RWKHU H[HFXWLYH EUDQFK RIILFLDOV IRU H[FHHGLQJ WKHLU FRQVWLWXWLRQDO
DXWKRULW\,QDGGLWLRQRQZKDWZDVVXSSRVHGWREHWKHODVWGD\RIWKH
ZUDSXS VHVVLRQ RI WKH  OHJLVODWLYH WHUP WKH +ROFRPE SODQW¶V
VXSSRUWHUV LQVHUWHG LQWR VHYHUDO HFRQRPLF GHYHORSPHQW SURSRVDOV
SURYLVLRQV VLPLODU WR WKRVH LQ WKH WZR ELOOV VXFFHVVIXOO\ YHWRHG E\ WKH
*RYHUQRU  7KH *RYHUQRU SURPSWO\ YHWRHG WKH WKLUG ELOO DQG WKH






SHUPLWWLQJ SURFHVV QRU DQ\ SRZHUV RU GLVFUHWLRQ XQGHU DQ\ RWKHU VWDWXWH QRW VWULFWO\
DSSOLFDEOHWRWKHDLUTXDOLW\SHUPLWWLQJSURFHVV
,GF6HFWLRQZRXOGKDYHDPHQGHGDWRSURYLGHWKDW
1RWZLWKVWDQGLQJ DQ\ RWKHU SURYLVLRQ RI WKLV DFW WKH VHFUHWDU\ PD\ WDNH VXFK DFWLRQ
DJDLQVWDQ\H[LVWLQJVRXUFHDVPD\EHQHFHVVDU\WR SURWHFW WKHKHDOWKRISHUVRQVRUWKH
HQYLURQPHQW8SRQUHFHLSWRILQIRUPDWLRQWKDWWKHHPLVVLRQRIDLUSROOXWLRQSUHVHQWV
DQ LPPLQHQW DQG VXEVWDQWLDO HQGDQJHUPHQW WR WKH KHDOWK RI SHUVRQV RU WR WKH
HQYLURQPHQW
,G   HPSKDVLV DGGHG  6HH DOVR &KULVWRSKHU %URZQ*RYHUQRU 9HWRHV 6HFRQG %LOO WR $OORZ
&RDO)LUHG3RZHU8QLWVLQ:HVWHUQ.DQVDV(19¶75(3%1$$SU
  6HH)HOLFLW\%DUULQJHU.DQVDV*RYHUQRU9HWRHV%LOO WR5HYLYH&RDO)LUHG3ODQWV1<
7,0(60DUDW$GHVFULELQJWKH*RYHUQRU¶VYHWRRIWKHILUVWELOO%URZQVXSUDQRWH
DWGHVFULELQJWKH*RYHUQRU¶VYHWRRIWKHVHFRQGELOO6XVDQQH3DJDQR*RYHUQRU9HWRHV





$ GHVFULELQJ ³D GUDPDWLF VKRZGRZQ´ LQ ZKLFK WKH +ROFRPE SODQW¶V VXSSRUWHUV IHOO IRXU YRWHV
VKRUW RI WKH WZRWKLUGVPDMRULW\ QHHGHG WR RYHUULGH WKH*RYHUQRU¶V YHWR  $IWHU WKH YRWH +RXVH








DQG WKH H[HFXWLYH EUDQFK¶V DFWLRQV UHODWLQJ WR WKH DXWKRUL]DWLRQ RI D FRDOILUHG SRZHU
SODQWWREHORFDWHGLQWKH+ROFRPE.DQVDVDUHDRIWKHVWDWH
+&5DYDLODEOHDWKWWSZZZNVOHJLVODWXUHRUJELOOVBSGI










DQG DFWHG RXWVLGH WKDW DXWKRULW\ LQ UHMHFWLQJ 6XQIORZHU¶V SHUPLW
DSSOLFDWLRQ  ,Q SDUWLFXODU WKH XWLOLW\ DQG LWV VXSSRUWHUV DWWDFNLQJ
%UHPE\¶V GHFLVLRQ KDYHPDGH WZR SULPDU\ DVVHUWLRQV WKDW WKH GHFLVLRQ
H[FHHGVWKHERXQGVRI.'+(¶VVWDWXWRU\DXWKRULW\)LUVWWKH\FODLPWKDW
.'+(HUURQHRXVO\GHQLHGDSHUPLWIRUDSURSRVHGIDFLOLW\E\LQYRNLQJD
VWDWXWH WKDWRQO\DXWKRUL]HV WKHDJHQF\ WR WDNHDFWLRQV WRDEDWHRQJRLQJ
DFWLYLWLHV WKDW SRVH VXEVWDQWLDO HQGDQJHUPHQWV WR KHDOWK DQG WKH
HQYLURQPHQW  6HFRQG WKH\ FODLP WKDW WKH VXEVWDQWLDO HQGDQJHUPHQW
SURYLVLRQ ZKLFK SURYLGHV WKH SULQFLSDO XQGHUSLQQLQJ RI %UHPE\¶V
GHFLVLRQGRHVQRWDSSO\WRVXEVWDQFHVQRWDOUHDG\EHLQJUHJXODWHGDVDLU
SROOXWDQWV XQGHU IHGHUDO RU VWDWH ODZ  $GGLWLRQDO FKDOOHQJHV DWWDFN WKH
6HFUHWDU\¶VIDFWXDODQGSROLF\GHWHUPLQDWLRQVHYHQDVVXPLQJWKDWKHGLG
QRWH[FHHGWKHERXQGVRIWKHDJHQF\¶VGHOHJDWHGDXWKRULW\
7KLV SDUW IRFXVHV SULPDULO\ RQ WKH FODLPV WKDW .'+( ODFNHG WKH
VWDWXWRU\DXWKRULW\WRGHQ\WKH6XQIORZHUDLUTXDOLW\SHUPLWV6HFWLRQ$
FRQFOXGHVWKDWEDVHGRQWKHDSSOLFDEOHVWDQGDUGVRIMXGLFLDOUHYLHZRIDQ
DGPLQLVWUDWLYH DJHQF\¶V VWDWXWRU\ DXWKRULW\ WKRVH FODLPV VKRXOG IDLO
6HFWLRQ%HVWDEOLVKHVWKHIUDPHZRUNIRUMXGLFLDOUHYLHZRIWKHYDOLGLW\RI
WKH IDFWXDO DQG SROLF\ GHWHUPLQDWLRQV XQGHUO\LQJ WKH SHUPLW GHQLDO  ,W
FRQFOXGHVWKDWUHYLHZRIWKHVHFODLPVRXJKWWREHGHIHUHQWLDODQGWKDWWKH
NLQGV RI ULVNV WR KHDOWK DQG WKH HQYLURQPHQW XSRQ ZKLFK 6HFUHWDU\








SURFHVV ULJKWV  6HH 6XQIORZHU (OHF 3RZHU &RUS Y .DQ 'HS¶W RI +HDOWK	 (QY¶W 3HWLWLRQ IRU





,Q OLWLJDWLRQ DQG LQ SXEOLF FRPPHQWV FULWLFL]LQJ .'+(¶V GHQLDO RI
WKH 6XQIORZHU SHUPLW DSSOLFDWLRQ WKRVH FKDOOHQJLQJ WKH GHFLVLRQ KDYH
SURYLGHG DW OHDVW WZR UHDVRQV ZK\ WKH DJHQF\ ODFNHG WKH DXWKRULW\ WR





HPLVVLRQV RI SROOXWDQWV QRW FXUUHQWO\ EHLQJ UHJXODWHG XQGHU WKH IHGHUDO
&$$ RU WKH .DQVDV $LU 4XDOLW\ $FW  1HLWKHU FRQWHQWLRQ ZDUUDQWV
RYHUWXUQLQJWKH6HFUHWDU\¶VGHFLVLRQ
 6WDQGDUGRI5HYLHZ
7KH IUDPHZRUN IRU UHVROXWLRQ RI DQ\ OLWLJDWLRQ FKDOOHQJLQJ WKH
YDOLGLW\RI.'+(¶VGHFLVLRQRQWKH+ROFRPEXQLWVLVHVWDEOLVKHGE\WKH
.DQVDV $FW IRU -XGLFLDO 5HYLHZ DQG &LYLO (QIRUFHPHQW RI $JHQF\
$FWLRQ DQGSDUWLFXODUO\ E\ WKDW VWDWXWH¶V VFRSHRI UHYLHZSURYLVLRQV
7KH$FW LPSRVHV WKHEXUGHQRISURYLQJ WKH LQYDOLGLW\RIDJHQF\DFWLRQ
VXFK DV6HFUHWDU\%UHPE\¶V GHFLVLRQ RQ WKH FKDOOHQJLQJSDUW\ 7KH
-XGLFLDO 5HYLHZ $FW DXWKRUL]HV .DQVDV¶V FRXUWV WR ³JUDQW UHOLHI´ WR D
SDUW\FKDOOHQJLQJDQDJHQF\¶VGHFLVLRQLI³WKHDJHQF\KDVDFWHGEH\RQG
WKH MXULVGLFWLRQ FRQIHUUHG E\ DQ\ SURYLVLRQ RI ODZ´ RU ³WKH DJHQF\ KDV
HUURQHRXVO\ LQWHUSUHWHGRUDSSOLHG WKH ODZ´ 7KHFKDUJHV WKDW.'+(
PD\ QRW DFW SUHYHQWLYHO\ XQGHU WKH VXEVWDQWLDO HQGDQJHUPHQW SURYLVLRQ

  6HHVXSUDQRWHV±DQGDFFRPSDQ\LQJWH[W








WKHUHIRUH KDG QHYHU EHHQ FRQVLGHUHG E\ .'+( LQ FRQQHFWLRQ ZLWK DQ DSSOLFDWLRQ IRU D 36'









DQG PD\ QRW GHQ\ DQ DLU TXDOLW\ SHUPLW RQ WKH EDVLV RI HPLVVLRQV RI
³XQUHJXODWHG SROOXWDQWV´ DPRXQW WR WKH FRQWHQWLRQ WKDW .'+( DFWHG
EH\RQG LWV MXULVGLFWLRQ XQGHU WKH $LU 4XDOLW\ $FW DQG WKDW LW KDV
HUURQHRXVO\ LQWHUSUHWHG WKH $FW WR HQDEOH LW WR GHQ\ SHUPLWV XQGHU
FLUFXPVWDQFHV WKDW WKH OHJLVODWXUHGLGQRW HQYLVLRQ 7KXV UHVROXWLRQRI
WKHVH FKDUJHV UHTXLUHV MXGLFLDO UHYLHZ RI.'+(¶V LQWHUSUHWDWLRQ RI WKH
$FW
7KH.DQVDV DSSHOODWH FRXUWV IUHTXHQWO\ VWDWH WKDW EHFDXVH VWDWXWRU\
LQWHUSUHWDWLRQ LV D TXHVWLRQ RI ODZ MXGLFLDO UHYLHZ RI DQ DJHQF\¶V
LQWHUSUHWDWLRQ LV³XQOLPLWHG´ 7KH.DQVDVFRXUWVKRZHYHUDGKHUH WR
³WKHGRFWULQHRIRSHUDWLYHFRQVWUXFWLRQ´XQGHUZKLFKDQDGPLQLVWUDWLYH
DJHQF\¶V LQWHUSUHWDWLRQRIDVWDWXWH LW LV UHVSRQVLEOH IRUDGPLQLVWHULQJ LV
HQWLWOHG WR MXGLFLDOGHIHUHQFH 2Q WKHRQHKDQG WKH.DQVDV6XSUHPH
&RXUW KDV VWDWHG WKDW ³>L@I WKHUH LV D UDWLRQDO EDVLV IRU WKH DJHQF\¶V
LQWHUSUHWDWLRQ LW VKRXOGEHXSKHOGRQ MXGLFLDO UHYLHZ´ 2Q WKHRWKHU
KDQG WKHFRXUWDOVRURXWLQHO\DQQRXQFHVWKDW³>W@KHGHWHUPLQDWLRQRIDQ
DGPLQLVWUDWLYHERG\DV WRTXHVWLRQVRI ODZ LVQRWFRQFOXVLYHDQGZKLOH
SHUVXDVLYHLVQRWELQGLQJRQWKHFRXUWV´
7KH.DQVDV6XSUHPH&RXUWDOVRKDV WDNHQ WKHSRVLWLRQ WKDW MXGLFLDO






  6HHHJ ,QUH&LW\RI:LFKLWD3G±.DQ GHVFULELQJ WKHFRXUW¶V
UHYLHZRIDWD[H[HPSWLRQVWDWXWH
  7UHHV2LO&RY6WDWH&RUS&RPP¶Q3G.DQ
  )RRV  3G DW  TXRWLQJ.DQ 'HS¶W RI 6RF	5HKDE 6HUYV Y 3XEOLF (PSOR\HH
5HODWLRQV%G3G.DQ
  ,GVHHDOVR1LQHPLUHY.DQ'HS¶WRI6RF	5HKDE6HUYV3G.DQ
³8QGHU WKH GRFWULQH RI RSHUDWLYH FRQVWUXFWLRQ FRXUWV KDYH JLYHQ GHIHUHQFH WR DQ DGPLQLVWUDWLYH











  &RPD&RUS Y.DQ'HS¶W RI/DERU 3G  .DQ +DZOH\Y.DQ
'HS¶WRI$JULF3G.DQ)LVKHUY.DQ&ULPH9LFWLPV&RPS%G3G




PDWWHUV LQYROYLQJ WKH SXEOLF KHDOWK DQG HQYLURQPHQWDO HIIHFWV RI DLU
SROOXWLRQ
7KH.DQVDV6XSUHPH&RXUWKDVUHFRJQL]HGOLPLWV WR WKHGRFWULQHRI
RSHUDWLYH FRQVWUXFWLRQ  7KH GRFWULQH GRHV QRW DSSO\ LQ WKH DEVHQFH RI
³XQFHUWDLQW\ RU DPELJXLW\´  ,Q DGGLWLRQ WKH FRXUW KDV SURIHVVHG
UHOXFWDQFHWRDSSO\WKHGRFWULQHZKHQWKHLVVXHEHIRUHLWUDLVHV³TXHVWLRQV
RI ODZ RQ XQGLVSXWHG IDFWV´  (YHQ WKHQ KRZHYHU WKH DJHQF\¶V
GHWHUPLQDWLRQRQDTXHVWLRQRIODZLVSHUVXDVLYHHYHQLILWLVQRWELQGLQJ
RQDFRXUW
2QH VKRXOG QRW PDNH WRR PXFK RI WKHVH ODUJHO\ ERLOHUSODWH
UHFLWDWLRQV RI WKH VWDQGDUG RI UHYLHZ DSSOLFDEOH WR MXGLFLDO UHYLHZ RI
DJHQF\ VWDWXWRU\ LQWHUSUHWDWLRQV  7ZR OHDGLQJ DGPLQLVWUDWLYH ODZ
VFKRODUVRQFHTXLSSHGWKDW³WKHUXOHVJRYHUQLQJMXGLFLDOUHYLHZKDYHQR
PRUHVXEVWDQFHDWWKHFRUHWKDQDVHHGOHVVJUDSH´6WLOOLWLVFOHDUWKDW
WKHEXUGHQRISURRI LV RQ WKRVH FKDOOHQJLQJ WKH+ROFRPEXQLWV¶GHQLDO
)XUWKHUDWOHDVWVRPHDQGSHUKDSVFRQVLGHUDEOHGHIHUHQFHLVOLNHO\WREH
DIIRUGHG.'+(¶VLQWHUSUHWDWLRQRIWKHVFRSHRILWVDXWKRULW\XQGHUWKHDLU
TXDOLW\ DFW WR GHQ\ D SHUPLW WR D SRZHU SODQW EDVHG RQ WKH SRWHQWLDO
DGYHUVHHIIHFWVRILWVHPLVVLRQVRI&2
 5HDFWLYHYV3UHYHQWLYH5HJXODWLRQ
2QH OHJDO LVVXH UDLVHG E\ .'+(¶V GHQLDO RI WKH 6XQIORZHU
DSSOLFDWLRQ LVZKHWKHU.'+(KDV WKHDXWKRULW\ WRGHQ\DSHUPLWRQ WKH
EDVLV RI SURVSHFWLYH DV RSSRVHG WR FXUUHQW HPLVVLRQV  6HFUHWDU\












GHIHUHQFH WRZKLFK.'+(¶V LQWHUSUHWDWLRQ LVHQWLWOHG 7KH.DQVDV6XSUHPH&RXUWKDV³ORQJKHOG
WKDW µ>W@KH FRQVWUXFWLRQ SODFHG XSRQ D VWDWXWH E\ WKH RSLQLRQ RI DQ DWWRUQH\ JHQHUDO LV QHLWKHU
FRQFOXVLYH QRU ELQGLQJ RQ WKH FRXUW DQG LQ FLUFXPVWDQFHV ZKHUH VXFK DQ RSLQLRQ LV ZLWKRXW











PDNH 7KH VWDWXWHSURKLELWV DQ\SHUVRQ IURPFRQVWUXFWLQJRURSHUDWLQJ
DQ\DLUFRQWDPLQDQWHPLVVLRQVWDWLRQDU\VRXUFHLIWKH6HFUHWDU\ILQGVWKDW
LW ³PD\ FDXVH RU FRQWULEXWH WR DLU SROOXWLRQ XQOHVV DQ DSSURSULDWH
DSSURYDORUSHUPLWKDVEHHQLVVXHGIRUWKHVRXUFHE\WKHVHFUHWDU\´XQGHU
WKH$LU4XDOLW\$FW7KHSURKLELWLRQDSSOLHVWRVWDWLRQDU\VRXUFHVWKDW
³PD\FDXVHRUFRQWULEXWH WRDLUSROOXWLRQ´ UDWKHU WKDQWRVRXUFHV WKDW
KDYH FDXVHG RU DUH FDXVLQJ DLU SROOXWLRQ  )XUWKHU WKH VWDWXWH EDUV WKH
FRQVWUXFWLRQ DV ZHOO DV WKH RSHUDWLRQ RI DQ DLU FRQWDPLQDQW HPLVVLRQ
VWDWLRQDU\VRXUFHZLWKRXWDSHUPLW,WLVFOHDUWKDWDVRXUFHRZQHUPXVW
DSSO\ IRU DQG UHFHLYH D SHUPLW EHIRUH LW FRQVWUXFWV WKH VRXUFH DQG WKDW
.'+( LV UHVSRQVLEOH IRU GHWHUPLQLQJZKHWKHU WR LVVXH D SHUPLW DW WKDW
WLPHZKLFK E\ GHILQLWLRQ LV EHIRUH DQ\ HPLVVLRQV DUH GLVFKDUJHG LQWR
WKHDLU
,I WKHUH LV DQ\ OLPLWRQ WKHDJHQF\¶V DXWKRULW\ WRSUHFOXGHSRWHQWLDO
IXWXUHDVRSSRVHG WRRQJRLQJHPLVVLRQV LWPXVWFRPHIURPVHFWLRQ
 ZKLFK ZDV WKH IRFXV RI 6HFUHWDU\ %UHPE\¶V OHWWHU WKH
DFFRPSDQ\LQJ.'+(SUHVVUHOHDVHDQGWKH$WWRUQH\*HQHUDO¶VRSLQLRQ
WKDW .'+( VROLFLWHG EHIRUH PDNLQJ D GHWHUPLQDWLRQ RQ WKH 6XQIORZHU
SHUPLWV  6HFWLRQ D SURYLGHV ³1RWZLWKVWDQGLQJ DQ\ RWKHU
SURYLVLRQ RI WKLV DFW WKH VHFUHWDU\ PD\ WDNH VXFK DFWLRQ DV PD\ EH
QHFHVVDU\WRSURWHFWWKHKHDOWKRISHUVRQVRUWKHHQYLURQPHQW8SRQ
UHFHLSW RI LQIRUPDWLRQ WKDW WKH HPLVVLRQ RI DLU SROOXWLRQ SUHVHQWV D






RWKHU SDUWLFXODWH PDWWHU YDSRU JDV RGRURXV VXEVWDQFHV RU DQ\ FRPELQDWLRQ WKHUHRI´  ,G  
D  7KH +ROFRPE XQLWV ZRXOG KDYH HPLWWHG ³DLU FRQWDPLQDQWV´ LQ WKH IRUP RI WKH YDULRXV
FULWHULDSROOXWDQWVGLVFXVVHGLQWKHVWDIIUHFRPPHQGDWLRQVHHVXSUDQRWHV±DQGDFFRPSDQ\LQJ
WH[W DVZHOO DV&2ZKLFK LV D JDV (DFKXQLW DOVRZRXOGKDYHTXDOLILHG DV D VWDWLRQDU\ VRXUFH
ZKLFK PHDQV ³DQ\ EXLOGLQJ VWUXFWXUH IDFLOLW\ RU LQVWDOODWLRQ ZKLFK HPLWV RU PD\ HPLW DQ\ DLU
FRQWDPLQDQW´,GO









WR´ WKH LVVXDQFH RI DQ RUGHU GLUHFWLQJ D VRXUFH WR ³WDNH VXFK VWHSV DV
QHFHVVDU\WRSUHYHQWWKHDFWRUHOLPLQDWHWKHSUDFWLFH´JLYLQJULVHWRWKH
HQGDQJHUPHQW6XFKDQRUGHU³PD\LQFOXGHWHPSRUDU\FHVVDWLRQRI
RSHUDWLRQ´  ,Q DGGLWLRQ .'+(PD\ FRPPHQFH DQ DFWLRQ WR HQMRLQ
DFWV RU SUDFWLFHV UHIHUHQFHG LQ VHFWLRQ D RU UHTXHVW WKDW WKH
DWWRUQH\JHQHUDORUDSSURSULDWHFRXQW\RUGLVWULFWDWWRUQH\GRVR7KH
FRXUWPD\ LVVXH D UHVWUDLQLQJ RUGHU XSRQ D VKRZLQJ E\.'+( ³WKDW D
SHUVRQKDVHQJDJHGLQWKRVHDFWVRUSUDFWLFHV´
7KH TXHVWLRQ LV ZKHWKHU VHFWLRQ  DSSOLHV RQO\ WR RQJRLQJ
DFWLYLWLHVOHDYLQJWKHSHUPLWUHYLHZSURYLVLRQVRIVHFWLRQDVWKH
H[FOXVLYHVRXUFHRI.'+(¶VDXWKRULW\WRSUHFOXGHWKHFRPPHQFHPHQWRI
QHZ DFWLYLWLHV VXFK DV VWDWLRQDU\ VRXUFH FRQVWUXFWLRQ WKDW ZRXOG LI
DOORZHGJLYHULVHWRXQGHVLUDEOHDLUSROOXWLRQSUREOHPV6HFWLRQ
LV EURDG HQRXJK WR DOORZ.'+( WREORFN HQGDQJHULQJ DFWLYLWLHVEHIRUH
WKH\ KDYH EHJXQ  6HFWLRQ E JUDQWV WR WKH 6HFUHWDU\ WKH
DXWKRULW\³WRLVVX>H@DQRUGHUGLUHFWLQJWKHRZQHURURSHUDWRURUERWKWR
WDNHVXFKVWHSVDVQHFHVVDU\WRSUHYHQWWKHDFWRUHOLPLQDWHWKHSUDFWLFH´
JLYLQJ ULVH WR WKH HQGDQJHUPHQW  $Q RUGHU HOLPLQDWLQJ D SUDFWLFH LV
QHFHVVDULO\GLUHFWHGDWDFWLYLWLHVWKDWKDYHDOUHDG\EHJXQ2QHGLFWLRQDU\
GHILQHV WKH ZRUG HOLPLQDWH WR PHDQ WR ³FDXVH WR H[LVW QR ORQJHU´
$QRWKHUGHILQHVLWWRPHDQ³WRSXWDQHQGWR´%RWKGHILQLWLRQVLQYROYH
WKH FHVVDWLRQ RI DQ DFWLYLW\ WKDW KDV DOUHDG\ EHJXQ  %XW VHFWLRQ 
E DXWKRUL]HV .'+( WR SUHYHQW RU HOLPLQDWH DQ HQGDQJHULQJ
DFWLYLW\  7KH VDPH GLFWLRQDULHV PDNH LW FOHDU WKDW SUHYHQWLRQ HQWDLOV
EORFNLQJ DQ DFWLYLW\ WKDW KDV QRW \HW EHJXQ  2QH GHILQHV WKH ZRUG
SUHYHQWWRPHDQ³DFWRUGRLQDGYDQFH´RU³DFWEHIRUHLQDQWLFLSDWLRQRI
RU LQ SUHSDUDWLRQ IRU D IXWXUH HYHQW D SRLQW LQ WLPH´  7KH RWKHU
GHILQHVWKHZRUGWRPHDQ³WRDFWDKHDGRI´DQG³WRNHHSIURPKDSSHQLQJ
RUH[LVWLQJ´7KHVWDWXWHWKXVJUDQWVWR.'+(WKHSRZHUWRWDNHDFWLRQ







   7+( 1(: 6+257(5 2;)25' (1*/,6+ ',&7,21$5< G HG   GHILQLQJ
HOLPLQDWH>KHUHLQDIWHU2;)25'(1*/,6+@
  0(55,$0:(%67(5 21/,1( DYDLODEOH DW KWWSZZZPHUULDPZHEVWHUFRPGLFWLRQDU\
HOLPLQDWHGHILQLQJHOLPLQDWH
  2;)25'(1*/,6+VXSUDQRWHDWGHILQLQJSUHYHQW




VXEVWDQWLDO HQGDQJHUPHQW HLWKHU E\ HOLPLQDWLQJ LW DIWHU WKH DFWLYLWLHV
UHVSRQVLEOH IRU LW KDYH DOUHDG\ EHJXQ RU E\ SUHYHQWLQJ LW EHIRUH WKRVH
DFWLYLWLHVKDYHEHJXQ
6RPHRIWKHSURYLVLRQVRIVHFWLRQEDUHFHUWDLQO\EDFNZDUG
ORRNLQJ LQFOXGLQJ WKH UHIHUHQFHV WR FHVVDWLRQ RI SUHVXPDEO\ RQJRLQJ
RSHUDWLRQVDQGWRDSHUVRQWKDW³KDVHQJDJHG´ LQ WKHDFWVJLYLQJULVH WR
WKH HQGDQJHUPHQW  7KH UHPHGLHV OLVWHG LQ WKH VWDWXWH KRZHYHU DUH
VLPSO\LOOXVWUDWLYHRIWKRVHDXWKRUL]HGE\WKHVWDWXWHZKLFKDVLQGLFDWHG
LQ WKH SUHYLRXV SDUDJUDSK XQGRXEWHGO\ HQFRPSDVVHV SUHYHQWLYH




WKDW ZRXOG SRVH D VXEVWDQWLDO HQGDQJHUPHQW ZHUH WKH\ WR RFFXU LQ WKH
IXWXUH
7KH HYROXWLRQ RI WKH VWDWXWRU\ WH[W DOVR VWURQJO\ VXSSRUWV WKH
FRQFOXVLRQWKDWWKH6HFUHWDU\PD\WDNHDFWLRQVWREORFNDFWLYLWLHVVXFKDV
GHQ\LQJ DQ DLU TXDOLW\ SHUPLW WKDW SUHVHQW D VXEVWDQWLDO HQGDQJHUPHQW




RUGHULQJ WKH FHVVDWLRQ RI RQJRLQJ HQGDQJHULQJ DFWLYLWLHV  $V WKH
$WWRUQH\*HQHUDO¶VRSLQLRQSRLQWVRXWEHIRUH VHFWLRQD
OLPLWHG WKH 6HFUHWDU\ WR WDNLQJ ³UHPHGLDO DFWLRQ´  5HPHGLDO DFWLRQ
PLJKW EH FRQVWUXHG DV EHLQJ OLPLWHG WR HIIRUWV WR UHPHG\ DQ RQJRLQJ
SUREOHP DOWKRXJK WKDW UHDGLQJ LV QRW LQHYLWDEOH  (YHQ LI WKH
UHIHUHQFH WR ³UHPHGLDO DFWLRQ´ LV FRQVWUXHG LQ VXFK D QDUURZZD\ DQ\
OLPLW WKDW VHFWLRQDRQFH LPSRVHGRQ WKH6HFUHWDU\¶VDXWKRULW\






  %XW FI  86&    GHILQLQJ ³UHPHGLDO DFWLRQ´ IRU SXUSRVHV RI WKH
&RPSUHKHQVLYH (QYLURQPHQWDO 5HVSRQVH &RPSHQVDWLRQ DQG /LDELOLW\ $FW WR PHDQ DFWLRQV ³WR
SUHYHQW RU PLQLPL]H WKH UHOHDVH RI KD]DUGRXV VXEVWDQFHV VR WKDW WKH\ GR QRW PLJUDWH WR FDXVH
VXEVWDQWLDOGDQJHUWRSUHVHQWRUIXWXUHSXEOLFKHDOWKRUZHOIDUHRUWKHHQYLURQPHQW´
  6HH HJ 0(55,$0:(%67(5 21/,1( DYDLODEOH DW KWWSZZZPHUULDPZHEVWHUFRP





IDFH WKHUHIRUH QR ORQJHU DSSOLHV H[FOXVLYHO\ WR UHPHGLDWLRQ RI RQJRLQJ
DFWLYLWLHVEXWWRDQ\DFWVWKH6HFUHWDU\GHHPVQHFHVVDU\WRSURWHFWKHDOWK
DQG WKH HQYLURQPHQW IURP D VXEVWDQWLDO HQGDQJHUPHQW LQFOXGLQJ WKH
NLQGVRISUHYHQWLYHDFWLRQVH[SOLFLWO\FRYHUHGE\VHFWLRQE
7KH WH[W RI D SURYLGHV IXUWKHU VXSSRUW IRU WKH FRQFOXVLRQ
WKDW WKHSURYLVLRQDOORZVWKH6HFUHWDU\ WRSUHYHQWKDUPE\EORFNLQJWKH
LQLWLDWLRQRIDLUSROOXWLRQ WKDW WKUHDWHQVKHDOWKRU WKHHQYLURQPHQW 7KH






-XGLFLDO LQWHUSUHWDWLRQV RI WKH VDPH ODQJXDJH LQ RWKHU FRQWH[WV
VXSSRUW WKLV FRQFOXVLRQ  2QH DXWKRULW\ RQ VWDWXWRU\ FRQVWUXFWLRQ
VXPPDUL]HVWKHDSSOLFDEOHSUHFHGHQWVWKLVZD\
>7@KHSKUDVH³QRWZLWKVWDQGLQJDQ\RWKHUSURYLVLRQRIODZ´KDVDVSHFLDO
OHJDOFRQQRWDWLRQ  ,W LVFRQVLGHUHGDQH[SUHVVVWDWHPHQWRI OHJLVODWLYH
LQWHQW WKDW D VSHFLILF VWDWXWH LQ ZKLFK LW LV FRQWDLQHG FRQWURO LQ WKH
FLUFXPVWDQFHV FRYHUHG E\ WKDW VWDWXWH GHVSLWH WKH H[LVWHQFH RI VRPH
RWKHU ODZ ZKLFK PLJKW RWKHUZLVH DSSO\ WR UHTXLUH D GLIIHUHQW RU D
FRQWUDU\RXWFRPH
&RXUWV FRQVWUXLQJ IHGHUDO HQYLURQPHQWDO OHJLVODWLRQ KDYH LQWHUSUHWHG
³QRWZLWKVWDQGLQJ´SURYLVLRQVLGHQWLFDORUVLPLODUWRWKHRQHLQVHFWLRQ
D LQ WKDW IDVKLRQ  ,Q RQH HQYLURQPHQWDO FDVH IRU H[DPSOH D
IHGHUDO FRXUW RI DSSHDOV LQWHUSUHWHG WKH HPHUJHQF\SRZHUVSURYLVLRQRI
WKH IHGHUDO 6DIH 'ULQNLQJ :DWHU $FW  7KH VWDWXWH SURYLGHV WKDW
³>Q@RWZLWKVWDQGLQJDQ\RWKHUSURYLVLRQ´RIWKH$FW(3$PD\WDNHVXFK
DFWLRQV DV LW GHHPV QHFHVVDU\ WR SURWHFW WKH SXEOLF KHDOWK IURP
FRQWDPLQDQWV WKDW PD\ SUHVHQW DQ LPPLQHQW DQG VXEVWDQWLDO
HQGDQJHUPHQW5HO\LQJRQWKHOHJLVODWLYHKLVWRU\WKHFRXUWFRQFOXGHG












OLPLWDWLRQV XSRQ WKH$GPLQLVWUDWRU¶V DXWKRULW\ IRXQG HOVHZKHUH´ LQ WKH
VWDWXWH
2QHILQDODVSHFWRIWKHSODLQPHDQLQJRIWKHVWDWXWRU\WH[WEHOLHVWKH
UHVWULFWLYH LQWHUSUHWDWLRQ RI VHFWLRQ D DGYDQFHG E\ 6XQIORZHU
7KH UHIHUHQFH WR DQ ³HQGDQJHUPHQW´ VXSSRUWV WKH FRQFOXVLRQ WKDW WKH
DXWKRULW\GHOHJDWHGWR.'+(³WRWDNHVXFKDFWLRQDVPD\EHQHFHVVDU\WR
SURWHFW´KHDOWKDQGWKHHQYLURQPHQWH[WHQGVWRDFWLYLWLHVWKDWKDYHQRW
\HWEHJXQ7KHZRUG³HQGDQJHUPHQW´ LV LQKHUHQWO\ IXWXUHRULHQWHG 7R
³HQGDQJHU´ LV WR SXW LQ GDQJHU RU SHULO RU WR LQFXU D ULVN RU FKDQFH RI
KDUP$FWLRQVWKDWDGGUHVVHQGDQJHUPHQWVQHFHVVDULO\VHHNWRSUHYHQW




7KLV VWUDLJKWIRUZDUG UHDGLQJ RI VHFWLRQ D LV VXSSRUWHG E\
MXGLFLDO LQWHUSUHWDWLRQRIDQDORJRXV IHGHUDOHQYLURQPHQWDO VWDWXWHV 7KH
ODQJXDJH RI VHFWLRQ D ODUJHO\ WUDFNV WKH WH[W RI YDULRXV
HQGDQJHUPHQW SURYLVLRQV LQ WKH IHGHUDO VWDWXWHV 7KH.DQVDV SURYLVLRQ
GLIIHUV LQ VRPH UHVSHFWV IURP WKH DQDORJRXV IHGHUDO SURYLVLRQV  7KH
IHGHUDOSURYLVLRQVLQFOXGLQJWKH&$$HQGDQJHUPHQWSURYLVLRQW\SLFDOO\
DXWKRUL]H DGPLQLVWUDWLYH DFWLRQ RU MXGLFLDO UHOLHI WR GHDO ZLWK DQ
³LPPLQHQW DQG VXEVWDQWLDO HQGDQJHUPHQW´ WR KHDOWK ZHOIDUH RU WKH
HQYLURQPHQW  7KH .DQVDV $LU 4XDOLW\ $FW RPLWV WKH ZRUG
LPPLQHQW  ,I WKDW RPLVVLRQ KDV DQ\ VLJQLILFDQFH LW PDNHV WKH VWDWH
VWDWXWHEURDGHULQLWVVZHHSWKDQWKHDQDORJRXVIHGHUDOVWDWXWHVEHFDXVHLW






  6HH  86&    VHH DOVR  86&  D  &OHDQ :DWHU $FW
HPHUJHQF\ SRZHUV SURYLVLRQ  86&  L 6DIH 'ULQNLQJ :DWHU $FW HPHUJHQF\ SRZHUV
SURYLVLRQ  86&  D 5HVRXUFH &RQVHUYDWLRQ DQG 5HFRYHU\ $FW LPPLQHQW KD]DUG
SURYLVLRQ  86&  D &RPSUHKHQVLYH (QYLURQPHQWDO 5HVSRQVH &RPSHQVDWLRQ DQG
/LDELOLW\$FWDEDWHPHQWDFWLRQSURYLVLRQ
  $V LQGLFDWHG DERYH RQH RI WKH ELOOV LQWURGXFHG LQ WKH .DQVDV OHJLVODWXUH WR RYHUWXUQ
6HFUHWDU\ %UHPE\¶V GHFLVLRQ RQ WKH +ROFRPE SODQWV ZRXOG KDYH DGGHG WKH UHTXLUHPHQW WKDW DQ
HQGDQJHUPHQWEH LPPLQHQW DVZHOO DV VXEVWDQWLDO WR WULJJHU WKH6HFUHWDU\¶VDXWKRULW\XQGHU
D6HHVXSUDQRWHDQGDFFRPSDQ\LQJWH[W7KDWFKDQJHFOHDUO\ZDVGHVLJQHGWRUHVWULFW




&OHDQ :DWHU $FW@ FRQQRWHV D OHVVHU ULVN RI KDUP WKDQ WKH SKUDVH µLPPLQHQW DQG VXEVWDQWLDO




VWDWXWHV DQ HQGDQJHUPHQW PXVW EH ERWK LPPLQHQW DQG VXEVWDQWLDO WR
WULJJHU UHJXODWRU\ DXWKRULW\ 8QGHU WKH.DQVDV VWDWXWH LW QHHG RQO\ EH
VXEVWDQWLDO
$QRWKHU GLIIHUHQFH EHWZHHQ WKH .DQVDV VWDWXWH DQG WKH IHGHUDO
VWDWXWHV UHODWHV WR WKH YHUE WHQVH  6RPH RI WKH IHGHUDO SURYLVLRQV
DXWKRUL]H DJHQF\ RU MXGLFLDO DFWLRQ ZKHQ VSHFLILHG DFWLYLWLHV ³PD\
SUHVHQWDQ LPPLQHQWDQGVXEVWDQWLDOHQGDQJHUPHQW´  ,W LVSRVVLEOHWR
LQWHUSUHW WKRVH IHGHUDO VWDWXWHV PRUH H[SDQVLYHO\ WKDQ WKH .DQVDV ODZ
EHFDXVHWKH\WULJJHUUHJXODWRU\DXWKRULW\LIWKHVSHFLILHGDFWLYLWLHV³PD\´
LQ WKHIXWXUHSUHVHQWDQHQGDQJHUPHQWHYHQ LI WKH\GRQRWFXUUHQWO\GR
VR  7KH.DQVDV VWDWXWH UHIHUV WR DLU SROOXWLRQ HPLVVLRQV WKDW ³SUHVHQW´
LHQRZQRWLQWKHIXWXUHDVXEVWDQWLDOHQGDQJHUPHQW
7KH DEVHQFH RI WKH ZRUG ³PD\´ IURP WKH .DQVDV VWDWXWH LV QRW D
FRQYLQFLQJ EDVLV IRU FRQVWUXLQJ LWV FRYHUDJH DV OLPLWHG WR DFWLYLWLHV
DOUHDG\ RFFXUULQJ KRZHYHU  7R EHJLQ ZLWK VHYHUDO RI WKH IHGHUDO
LPPLQHQWKD]DUGSURYLVLRQVFRYHUDSROOXWLRQVRXUFHRUDFWLYLW\ WKDW³LV
SUHVHQWLQJ´D VXEVWDQWLDO HQGDQJHUPHQW 7KH&$$¶VHPHUJHQF\SRZHU
SURYLVLRQLVRQHH[DPSOHDQGWKH&OHDQ:DWHU$FW LVDQRWKHU 7R
VD\ WKDW DQ DFWLYLW\ ³SUHVHQWV´ D GDQJHU LV WKH VDPH DV VD\LQJ WKDW WKH
DFWLYLW\³LVSUHVHQWLQJ´ WKHGDQJHU %RWKDUHFRQWLQXRXVRUSURJUHVVLYH
YHUEIRUPV<HWWKHFRXUWVKDYHQRWLQWHUSUHWHGWKHVHWZRSURYLVLRQV
PRUHQDUURZO\ IURPD WHPSRUDOSHUVSHFWLYH WKDQ WKHHQGDQJHUPHQWDQG
HPHUJHQF\ SRZHU SURYLVLRQV WKDW DUH WULJJHUHG E\ DFWLYLWLHV WKDW ³PD\
SUHVHQW´DQHQGDQJHUPHQW
0RUH LPSRUWDQWO\ WKH FDVH ODZ UHFRJQL]HV WKDW DV LQGLFDWHG
DERYH WKH YHU\ FRQFHSW RI DQ HQGDQJHUPHQW LV LQKHUHQWO\ IXWXUH
RULHQWHG2QHRIWKHHDUO\ODQGPDUNFDVHVLQIHGHUDOHQYLURQPHQWDOODZ
LQWHUSUHWHG WKHPHDQLQJRIDQHQGDQJHUPHQW  ,Q(WK\O&RUSY(3$
LQGXVWU\FKDOOHQJHG(3$¶VLVVXDQFHRIUHJXODWLRQVUHTXLULQJDSKDVHRXW
RIOHDGDGGLWLYHVLQPRWRUJDVROLQH6HFWLRQF$RIWKH&$$DW

















WKHXVHRI OHDGHGJDVROLQHSUHVHQWHG³D VLJQLILFDQW ULVNRIKDUP´ WR WKH
SXEOLFKHDOWK,QGXVWU\DWWDFNHGWKHUHJXODWLRQVDUJXLQJWKDWWKH³ZLOO
HQGDQJHU´VWDQGDUGUHTXLUHG³DKLJKTXDQWXPRI IDFWXDOSURRISURRIRI
DFWXDO KDUP UDWKHU WKDQ RI D µVLJQLILFDQW ULVN RI KDUP¶´  7KH FRXUW
GLVDJUHHG DQG VXVWDLQHG WKH UHJXODWLRQV  ,Q GRLQJ VR LW DGGUHVVHG WKH
VLJQLILFDQFHRIWKHWHUP³HQGDQJHU´
6LPSO\ DV D PDWWHU RI SODLQ PHDQLQJ ZH KDYH GLIILFXOW\ FUHGLWLQJ
SHWLWLRQHUV¶ UHDGLQJRI WKH³ZLOO HQGDQJHU´ VWDQGDUG 7KHPHDQLQJRI
³HQGDQJHU´ LVQRWGLVSXWHG &DVH ODZDQGGLFWLRQDU\GHILQLWLRQ DJUHH
WKDW HQGDQJHUPHDQV VRPHWKLQJ OHVV WKDQ DFWXDO KDUP :KHQ RQH LV
HQGDQJHUHG KDUP LV WKUHDWHQHG QR DFWXDO LQMXU\ QHHG HYHU RFFXU
7KXV IRU H[DPSOH D WRZQ PD\ EH ³HQGDQJHUHG´ E\ D WKUHDWHQLQJ
SODJXH RU KXUULFDQH DQG \HW HPHUJH IURP WKH GDQJHU FRPSOHWHO\
XQVFDWKHG $VWDWXWH DOORZLQJ IRU UHJXODWLRQ LQ WKH IDFHRIGDQJHU LV
QHFHVVDULO\ D SUHFDXWLRQDU\ VWDWXWH  5HJXODWRU\ DFWLRQPD\ EH WDNHQ
EHIRUH WKH WKUHDWHQHGKDUPRFFXUV LQGHHG WKHYHU\H[LVWHQFHRI VXFK
SUHFDXWLRQDU\OHJLVODWLRQZRXOGVHHPWRGHPDQGWKDWUHJXODWRU\DFWLRQ





:KHUH D VWDWXWH LV SUHFDXWLRQDU\ LQ QDWXUH WKH HYLGHQFH GLIILFXOW WR
FRPH E\ XQFHUWDLQ RU FRQIOLFWLQJ EHFDXVH LW LV RQ WKH IURQWLHUV RI
VFLHQWLILF NQRZOHGJH WKH UHJXODWLRQV GHVLJQHG WR SURWHFW WKH SXEOLF
KHDOWK DQG WKH GHFLVLRQ WKDW RI DQ H[SHUW DGPLQLVWUDWRU ZH ZLOO QRW
GHPDQG ULJRURXV VWHSE\VWHS SURRI RI FDXVH DQG HIIHFW  6XFK SURRI


  ,G DW  FLWLQJ 86&  IFF$  7KH VWDWXWH KDV VLQFH EHHQ DPHQGHG WR








  ,G DW  IRRWQRWHV DQG HPSKDVLV RPLWWHG  6HH DOVR LG DW  DGGLQJ ³WKDW WKH µZLOO






7KXV D VWDWXWH WKDW DXWKRUL]HV DGPLQLVWUDWLYH RU MXGLFLDO DFWLRQ WR
SUHYHQW DQ ³HQGDQJHUPHQW´ LV GHVLJQHG WRSUHYHQW WKH UHOHYDQWKDUP WR
KHDOWKEHIRUHLWRFFXUVUDWKHUWKDQWRFRQVWUDLQWKHDJHQF\RUWKHFRXUWE\
UHTXLULQJ WKHP WR ZDLW XQWLO KDUP KDV EHJXQ EHIRUH DFWLQJ  .'+(¶V
GHQLDORIWKH6XQIORZHUSHUPLWVZDVEDVHGRQWKH6HFUHWDU\¶VILQGLQJWKDW
³HPLVVLRQRIDLUSROOXWLRQIURPWKHSURSRVHGFRDOILUHGSODQWVSHFLILFDOO\
FDUERQ GLR[LGH HPLVVLRQV SUHVHQWV D VXEVWDQWLDO HQGDQJHUPHQW WR WKH
KHDOWKRISHUVRQVRU WKH HQYLURQPHQW´ 7KDW LVSUHFLVHO\ WKHNLQGRI
ILQGLQJ DQWLFLSDWHG E\ WKH VWDWXWH  ,W LV FRQVLVWHQW ZLWK WKH WKUXVW RI D
SUHFDXWLRQDU\ VWDWXWH VXFK DV VHFWLRQ  DV WKH6XQIORZHU SHUPLW
GHQLDO ERWK DQWLFLSDWHG D WKUHDW RI VXEVWDQWLDO KDUP IURP WKH SURSRVHG






WR DFW ZKHQ HPLVVLRQV ³SUHVHQW>@´ DQ HQGDQJHUPHQW  7KLV GLIIHUHQFH
FUHDWHVWKHSRVVLELOLW\WKDWWKHZRUG³ZLOO´LQWKH&$$SURYLVLRQPDNHVLW
IXWXUHRULHQWHG LQ D ZD\ WKDW WKH .DQVDV VWDWXWH LV QRW  8QGHU WKLV
UHDGLQJ WKH&$$¶V IXHO DGGLWLYHSURYLVLRQDOORZHG(3$ WR VWRSDFWLRQ
EHIRUH LW RFFXUUHG RQ WKH EDVLV RI D ILQGLQJ WKDW WKH DFWLRQ ³ZRXOG´
RWKHUZLVH KDYH HQGDQJHUHG KHDOWK ZHOIDUH RU WKH HQYLURQPHQW  7KH
.DQVDV$FWWKXVPLJKWUHTXLUHWKDWWKHDFWLYLW\DOUHDG\EHRFFXUULQJHYHQ
LI WKHKDUP LVPHUHO\DQWLFLSDWHGDQGKDVQRW\HWRFFXUUHG 8QGHU WKLV
UHDGLQJ WKH.DQVDV HQGDQJHUPHQW VWDWXWHZRXOG QRW DSSO\ EHFDXVH WKH
6XQIORZHUSODQWKDVQRWHYHQEHHQFRQVWUXFWHG\HW















6HFRQGDQRWKHUHDUO\ ODQGPDUNHQYLURQPHQWDOFDVH LQWHUSUHWLQJ WKH
HPHUJHQF\ SRZHUV SURYLVLRQ RI WKH &OHDQ :DWHU $FW XQGHUFXWV WKH
DUJXPHQW  ,Q5HVHUYH0LQLQJ&RY(3$ WKH8QLWHG6WDWHV VHYHUDO
VWDWHV DQG VHYHUDO HQYLURQPHQWDO JURXSV VRXJKW DQ LQMXQFWLRQ RUGHULQJ
5HVHUYH0LQLQJ WRVWRSGLVFKDUJLQJZDVWHV IURPLWV0LQQHVRWD LURQRUH
SURFHVVLQJSODQW LQWR WKHDLUDQG LQWR/DNH6XSHULRU :KHQ WKHGLVWULFW




$WWRUQH\ *HQHUDO EULQJ VXLW WR DEDWH ZDWHU SROOXWLRQ ³ZKLFK LV
HQGDQJHULQJWKHKHDOWKRUZHOIDUHRISHUVRQVLQDVWDWHRWKHUWKDQWKDWLQ
ZKLFK WKH GLVFKDUJH´ RULJLQDWHG  'HVSLWH WKH IDFW WKDW WKH VWDWXWH
DSSOLHGWRSROOXWLRQWKDW³LVHQGDQJHULQJ´KHDOWKRUZHOIDUHLQVWHDGRIWR
SROOXWLRQ WKDW ³ZLOO HQGDQJHU´ KHDOWK RU ZHOIDUH WKH 5HVHUYH 0LQLQJ
FRXUWUHOLHGRQWKHLQWHUSUHWDWLRQRIWKHWHUP³HQGDQJHU´DGYDQFHGLQWKH




LQ KLV DQDO\VLV RI WKH FRQJUHVVLRQDO XVH RI WKH ZRUG µHQGDQJHU¶ LQ WKH
FRQWH[WRIDSURYLVLRQRI WKH&OHDQ$LU$FW´ 2QHVWDWXWH WKH&$$
SURYLVLRQLQWHUSUHWHGLQ(WK\O&RUSRUDWLRQDSSOLHGWRDFWLYLWLHVWKDW³ZLOO
HQGDQJHU´KHDOWKRU WKH HQYLURQPHQWZKLOH WKHRWKHU WKH&OHDQ:DWHU
$FWSURYLVLRQ LQYROYHG LQ5HVHUYH0LQLQJ DSSOLHG WRSROOXWLRQ WKDW³LV
HQGDQJHULQJ´ KHDOWK RU ZHOIDUH  7KDW GLVWLQFWLRQ KRZHYHU GLG QRW



















LQWHUSUHWDWLRQ RI WKH DSSOLFDEOH VFRSH RI WKH VWDWXWH DV UHOHYDQW WR WKH
VFRSHRIWKH&OHDQ:DWHU$FW¶VHQGDQJHUPHQWSURYLVLRQ
7KLUG FRYHULQJ WKUHDWHQHG KDUP IURP IXWXUH DV ZHOO DV H[LVWLQJ
DFWLYLWLHV LV PRUH FRQVLVWHQW ZLWK WKH SUHFDXWLRQDU\ WKUXVW RI
HQYLURQPHQWDOHQGDQJHUPHQWSURYLVLRQVVXFKDVWKHRQHVDWLVVXHLQ(WK\O
&RUSDQG5HVHUYH0LQLQJDQGWKHHQGDQJHUPHQWSURYLVLRQUHOLHGRQE\
6HFUHWDU\ %UHPE\ LQ GHQ\LQJ 6XQIORZHU¶V DSSOLFDWLRQ  7KH HVVHQWLDO
WKUXVWRIPRGHUQHQYLURQPHQWDOODZLVWRVKLIWWKHIRFXVIURPUHDFWLQJWR
KDUPDIWHU LWRFFXUV WRSUHYHQWLQJKDUPEHIRUH LWRFFXUV 6WDWXWRU\DQG
UHJXODWRU\ HQYLURQPHQWDO ODZ GHYHORSHG LQ ODUJH SDUW EHFDXVH RI WKH
SHUFHSWLRQ WKDW WUDGLWLRQDO FRPPRQ ODZ UHPHGLHV LQ VXLWV VXFK DV
QXLVDQFH DQG WUHVSDVV SURYLGHG LQDGHTXDWH SURWHFWLRQ RI SXEOLF KHDOWK
DQGHQYLURQPHQWDOYDOXHV
6XSSRVHIRUH[DPSOH WKDW WKHEDWWOHRYHU WKH6XQIORZHUSODQWVKDG
WDNHQ WKH IRUP RI D FRPPRQ ODZ QXLVDQFH DFWLRQ LQZKLFK WKH SODQW¶V
QHLJKERUVVRXJKWWRHQMRLQLWEDVHGRQWKHDGYHUVHHIIHFWVFDXVHGE\WKH
SODQW¶V RSHUDWLRQ RQ WKH SODLQWLIIV¶ KHDOWK DQG SURSHUW\ YDOXHV  7KH
SODLQWLIIVZRXOG OLNHO\KDYHKDGDPRUHGLIILFXOW WLPHSUHYDLOLQJ LI WKH\
EURXJKW WKHLU VXLW EHIRUH WKH SODQW ZDV FRQVWUXFWHG UDWKHU WKDQZDLWLQJ
XQWLO DIWHU LW KDG EHJXQ RSHUDWLQJ  7KH IRUPHU VLWXDWLRQ ZRXOG OLNHO\




  1RQH RI WKH VXEVWDQWLDO HQGDQJHUPHQW RU HPHUJHQF\ DFWLRQ SURYLVLRQV RI WKH IHGHUDO





HQGDQJHUPHQW 7KHVH VWDWXWHV DUH DOO WUHDWHGDVSUHFDXWLRQDU\ LQQDWXUHZKHWKHU WKH\XVH WKH³LV
SUHVHQWLQJ´RU³PD\SUHVHQW´WHUPLQRORJ\
  2QHZULWHUKDVGHVFULEHGWKHWUDGLWLRQDO MXGLFLDODQWLSDWK\WRDQWLFLSDWRU\QXLVDQFHDFWLRQV
DVIROORZV
 7KH MXGLFLDOGLVGDLQXQGHUO\LQJDQWLFLSDWRU\QXLVDQFH LV WKDW WKHSODLQWLII LVDVNLQJD
FRXUW WRUXOHWKDWDSURSRVHGXVHRIODQGLVXQUHDVRQDEOHEHIRUH WKHXVHDFWXDOO\RFFXUV
7KLVKDVEHHQUHIHUUHGWRDVWKH³GHVSRWLVP´RIWKHDQWLFLSDWRU\QXLVDQFHFRQFHSW 7KLV
GHVSRWLVPEHFDXVH LWSUHYHQWV ODQGRZQHUV IURPGRLQJZLWK WKHLU ODQGDV WKH\SOHDVHRU










ODZ LQ JHQHUDO DQG LQ SDUWLFXODU WKH HQGDQJHUPHQW SURYLVLRQV WKH\
FRQWDLQHGZHUHGHVLJQHGWRDGGUHVV
 7KH LPSRUWDQFH RI SURWHFWLQJ KXPDQ OLIH DQG WKH HQYLURQPHQW OHG
WKHVUHIRUPHUV >ZKRKHOSHGGHYHORSPRGHUQHQYLURQPHQWDO ODZ@
WRUHMHFWWRUWODZDVWKHEDVLVRIJRYHUQPHQWUHJXODWLRQRIWHFKQRORJLFDO
ULVNV  ,Q D WRUW V\VWHP SHUVRQVZKR KDYH EHHQ LQMXUHG E\ FRUSRUDWH
EHKDYLRUKDYH WKHEXUGHQRI LQLWLDWLQJH[SHQVLYH OHJDODFWLRQ WRSURYH
WKDW WKHLU LQMXU\ ZDV FDXVHG E\ WKH GHIHQGDQW¶V DFWLRQV  0RUHRYHU
VRPHRQH ZKR DQWLFLSDWHV D SRWHQWLDO LQMXU\ XVXDOO\ FDQQRW REWDLQ
SURWHFWLRQDJDLQVW WKDWULVN $OWKRXJKLQMXQFWLYHUHOLHI LV WKHRUHWLFDOO\
DYDLODEOHLQDFWLRQVVXFKDVSULYDWHQXLVDQFHWRDYRLGKDUPVDOOHJHGWR
EH WKH LPPLQHQW UHVXOW RI WHFKQRORJLFDO GHYHORSPHQW WKH FRXUWV DUH
UHOXFWDQW WR HQMRLQ VXFK ³DQWLFLSDWRU\ QXLVDQFHV´ RQ WKH EDVLV RI WKH
SODLQWLII¶VVSHFXODWLRQ
 >6WDWXWRU\ U@LVN UHJXODWLRQZDV D SDUDGLJP VKLIW IURP WKH FRPPRQ
ODZ EHFDXVH &RQJUHVV DXWKRUL]HG UHJXODWRUV WR DFW RQ WKH EDVLV RI
DQWLFLSDWHG KDUP ZKLFK SHUPLWWHG UHJXODWRUV WR UHGXFH SHUVRQDO DQG
HQYLURQPHQWDO ULVNV GHVSLWH DQ ³LJQRUDQFH RI PHFKDQLVP´  $V -RKQ
$SSOHJDWH KDV SRLQWHG RXW ULVN UHJXODWLRQ WKHUHIRUH FKDQJHG WKH
EDVHOLQH RI JRYHUQPHQW UHJXODWLRQ LQ IXQGDPHQWDO ZD\V ³5HJXODWLRQ
EDVHG RQ ULVN SHUPLWV UHJXODWRU\ DFWLRQ EDVHG RQ H[ DQWH FROOHFWLYH
GDQJHU UDWKHU WKDQ H[ SRVW LQGLYLGXDO LQMXU\ DQG DOVR RSHUDWHV
SUHYHQWLYHO\WRDYHUWLQMXU\WRWKHSXEOLFDVDZKROH´
 7KH(WK\O &RUSRUDWLRQ FDVH GHFLGHG LQ  LOOXVWUDWHV WKLV QHZ
SROLWLFDO RULHQWDWLRQ  7KH FRXUW GHWHUPLQHG WKDW (3$ FRXOG DFW
³EHIRUH WKH WKUHDWHQHG KDUP RFFXUV´ DQG WKDW ³QR DFWXDO LQMXU\ QHHG
HYHU RFFXU´  7KLV LQWHUSUHWDWLRQ ZDV MXVWLILHG EHFDXVH ³WKH YHU\
H[LVWHQFHRIVXFKSUHFDXWLRQDU\OHJLVODWLRQZRXOGVHHPWRGHPDQGWKDW





EXW QRW D SODQW WKDW LV VWLOO LQ WKH SODQQLQJ VWDJHV  ,WPDNHV QR VHQVH

  6,'1(<$6+$3,52	52%(57/*/,&.60$15,6.5(*8/$7,21$75,6.5(6725,1*$
35$*0$7,& $3352$&+ ± 6WDQIRUG 8QLYHUVLW\ 3UHVV  TXRWLQJ -RKQ 6 $SSOHJDWH 7KH
3HULOV RI 8QUHDVRQDEOH 5LVN ,QIRUPDWLRQ 5HJXODWRU\ 3ROLF\ DQG 7R[LF 6XEVWDQFHV &RQWURO 
&2/80/5(9(WK\O&RUSY(3$)G'&&LUHPSKDVLVLQ
RULJLQDO  ,Q WKH VDPH DUWLFOH 3URIHVVRU $SSOHJDWH H[SODLQHG WKDW ³UHJXODWLRQ RI ULVN LQVWHDG RI
KDUP FRQWUDVWV ZLWK DQG LV D UHDFWLRQ WR WKH WUDGLWLRQDO WRUW ODZ UXOH WKDW GDPDJHV FDQ EH





LQDELOLW\ WR RSHUDWH LW ZLWKRXW UXQQLQJ DIRXO RI WKH HQGDQJHUPHQW
SURYLVLRQLVGLVFHUQDEOHHYHQEHIRUHWKHSODQWLVFRQVWUXFWHG)RUFLQJWKH
JRYHUQPHQWWRZDLWXQWLOWKHSODQWKDVEHHQEXLOWDQGSHUKDSVXQWLOLWKDV
EHJXQ RSHUDWLQJ QRW RQO\ UXQV FRQWUDU\ WR WKH SUHFDXWLRQDU\ WKUXVW RI




FRQVWUXHG LI SRVVLEOH WR DYRLG DEVXUG RU XQUHDVRQDEOH UHVXOWV
5HTXLULQJ .'+( WR DZDLW WKH LQLWLDWLRQ RI DQ DFWLYLW\ WKDW LW DOUHDG\
NQRZV ZRXOG SUHVHQW D VXEVWDQWLDO HQGDQJHUPHQW WR KHDOWK RU WKH
HQYLURQPHQW EHIRUH LW PD\ H[HUFLVH LWV DXWKRULW\ WR SURWHFW DJDLQVW WKH
HQGDQJHUPHQW XQGHU VHFWLRQZRXOGSURGXFHSUHFLVHO\ WKHNLQG
RIDEVXUGUHVXOWWKDWWKH.DQVDVFRXUWVKDYHORQJVRXJKWWRDYRLG
7KHOLNHO\UHDFWLRQRIDQDLUSROOXWLRQVRXUFHWR.'+(¶VLVVXDQFHRI
DQ DEDWHPHQW RUGHU LQ D PDQQHU FRQVLVWHQW ZLWK 6XQIORZHU¶V QDUURZ
LQWHUSUHWDWLRQ RI VHFWLRQ  RQO\ VHUYHV WR UHLQIRUFH WKH IODZHG
QDWXUHRIWKHDUJXPHQWWKDWVHFWLRQRQO\DOORZV.'+(WRDEDWH
RQJRLQJ DFWLYLWLHV  $VVXPH WKDW .'+( ZHUH WR LVVXH DQ RUGHU XQGHU
VHFWLRQVKXWWLQJGRZQDSODQWWKDWLVDOUHDG\EXLOWDQGKDVEHJXQ
RSHUDWLQJ RQ WKH JURXQG WKDW LWV &2 HPLVVLRQV SUHVHQW D VXEVWDQWLDO
HQGDQJHUPHQW  $VVXPH IXUWKHU WKDW WKH VRXUFH LV DEOH WR VKRZ WKDW
.'+(NQHZEHIRUH FRQVWUXFWLRQ FRPPHQFHG WKDW WKH&2 HPLVVLRQV LW
ZRXOG JHQHUDWHZRXOG FUHDWH D VXEVWDQWLDO HQGDQJHUPHQW 'HVSLWH WKDW
NQRZOHGJH .'+( LVVXHG DQ DLU TXDOLW\ SHUPLW EHFDXVH DOO RI WKH
SHUPLWWLQJUHTXLUHPHQWVRIVHFWLRQZHUHPHW.'+(ZDLWHGWR
H[HUFLVH LWV DXWKRULW\XQGHU VHFWLRQXQWLORSHUDWLRQVKDGEHJXQ
EHFDXVH LW ODFNHG WKH DXWKRULW\ WR GR VR HDUOLHU  8QGHU WKRVH
FLUFXPVWDQFHVWKHVRXUFHZRXOGOLNHO\SURWHVWPLJKWLO\,WPLJKWDUJXH
IRUH[DPSOHWKDW.'+(¶VLVVXDQFHRIWKHSHUPLWDQGLWVIDLOXUHWRUHVRUW
WR VHFWLRQ  WR EORFN SODQW FRQVWUXFWLRQ FUHDWHG D UHDVRQDEOH
H[SHFWDWLRQE\WKHVRXUFHWKDWLWVRSHUDWLRQZRXOGFRPSO\ZLWKWKHODZ




05 3G .DQ ³$VDJHQHUDO UXOH VWDWXWHV DUH FRQVWUXHG WR DYRLGXQUHDVRQDEOH
UHVXOWV´3UXWHUY/DUQHG6WDWH+RVS3G.DQTXRWLQJ/DQGU\Y*UDSKLF
7HFK ,QF  3G  .DQ  ³,Q LQWHUSUHWLQJ VWDWXWHVZHPXVW DYRLG LQWHUSUHWDWLRQV WKDW
ZRXOGOHDGWRDEVXUGRUXQUHDVRQDEOHUHVXOWV´





VRXUFH PLJKW DUJXH WKDW .'+(¶V LQYRFDWLRQ RI WKH VXEVWDQWLDO
HQGDQJHUPHQW VWDWXWH WR EORFN WKH VRXUFH¶V RSHUDWLRQ DIWHU FRQVWUXFWLRQ
ZDVFRPSOHWHDPRXQWHGWRDFRPSHQVDEOH WDNLQJ 7KHDUJXPHQWPLJKW
EH EDVHG RQ WKH FRQWHQWLRQ WKDW DQ DEDWHPHQW RUGHU XQGHU VHFWLRQ 
IUXVWUDWHGWKHVRXUFH¶VUHDVRQDEOHLQYHVWPHQWEDFNHGH[SHFWDWLRQV
JLYHQ.'+(¶VSUHYLRXVLVVXDQFHRIDSHUPLWDQGLWVIDLOXUHWRZDUQWKH
VRXUFH WKDW LWV DQWLFLSDWHG PHWKRG RI RSHUDWLRQ ZRXOG JLYH ULVH WR DQ
DEDWDEOH HQGDQJHUPHQW  7KHVH DUJXPHQWV DUH IDU IURP FOHDU
ZLQQHUV EXW LW LV GLIILFXOW WR LPDJLQH WKDW WKH OHJLVODWXUHZRXOGKDYH
ZDQWHG WKH 6HFUHWDU\¶V VXEVWDQWLDO HQGDQJHUPHQW DXWKRULW\ WR EH
UHVWULFWHG WR VLWXDWLRQV WKDW QHFHVVDULO\ UDLVH WKHVH NLQGV RI IDLUQHVV
FRQFHUQV
2QFH DJDLQ MXGLFLDO LQWHUSUHWDWLRQ RI DQDORJRXV IHGHUDO
HQYLURQPHQWDOVWDWXWRU\SURYLVLRQVFXWVDJDLQVWWKHDUJXPHQWWKDWVHFWLRQ
 LV SURSHUO\ UHDG WR DXWKRUL]H DEDWHPHQW RQO\ RI RQJRLQJ
DFWLYLWLHV  7KH SRUWLRQ RI WKH FRXUW¶V RSLQLRQ LQ 5HVHUYH 0LQLQJ WKDW
GHDOV ZLWK WKH DSSURSULDWH UHPHG\ LQGLFDWHV WKDW FRXUWV DSSO\LQJ
HQGDQJHUPHQWVWDWXWHVPD\EHPRUHUHOXFWDQWWRKDOWRQJRLQJRSHUDWLRQV
WKDQWRVWRSFRQVWUXFWLRQRIWKHDFWLYLW\SRVLQJWKHWKUHDWEHIRUHLWEHJLQV
$OWKRXJK WKH(LJKWK&LUFXLW DJUHHGZLWK WKH GLVWULFW FRXUW WKDW WKH LURQ
RUHSURFHVVLQJSODQWZDVSRVLQJDQHQGDQJHUPHQWWRWKHSXEOLFKHDOWKLW
PRGLILHG WKH GLVWULFW FRXUW¶V RUGHU UHTXLULQJ LPPHGLDWH FHVVDWLRQRI WKH
SODQW¶VRSHUDWLRQ,QVWHDGLWFKRVHWRDIIRUGWKHFRPSDQ\³DUHDVRQDEOH
RSSRUWXQLW\DQGDUHDVRQDEOHWLPHWRFRQVWUXFWIDFLOLWLHVWRDFFRPSOLVKDQ
DEDWHPHQW RI LWV SROOXWLRQ RI DLU DQGZDWHU DQG WKH KHDOWK ULVN FUHDWHG
WKHUHE\  ,Q WKLV ZD\ KDUGVKLS WR HPSOR\HHV DQG JUHDW HFRQRPLF ORVV




ULJKWIXOO\ UHOLHG DQG DFWHGXSRQ VXFK EHOLHI DQGZRXOG QRZEHSUHMXGLFHG LI WKH RWKHU SDUW\ZHUH
SHUPLWWHGWRGHQ\WKHH[LVWHQFHRIVXFKIDFWV´







3G   .DQ  FLWLQJ ,Q UH0RVHOH\¶V(VWDWH 3DF  .DQ  6WDWHH[ UHO
%UHZVWHUY3LSHU3DF.DQVWDWLQJ WKDW³WKHUH LVD ORQJDQGXQGHYLDWLQJ OLQHRI
GHFLVLRQVZKLFKKROGWKDWODFKHVDQGHVWRSSHOGRQRWRSHUDWHDJDLQVWWKHVWDWH´
  5HVHUYH0LQLQJ  )G DW   7KH FRXUW DGGHG WKDW ³>L@Q WKH DEVHQFH RI SURRI RI D







³VXEVWDQWLDOHQGDQJHUPHQW´ WKHUHIRUH LW VKRXOGEHDEOH WR WDNHVWHSV WR
SUHYHQW WKH HQGDQJHUPHQW HYHQ EHIRUH WKH DFWLYLW\ WKDW SRVHV LW LV
FRQVWUXFWHG
,Q VKRUW WKH .DQVDV $LU 4XDOLW\ $FW RQ LWV IDFH DXWKRUL]HV WKH
6HFUHWDU\RI.'+(WRWDNHVXFKDFWLRQLQFOXGLQJGHQLDORIDQDLUTXDOLW\
SHUPLW XQGHU VHFWLRQ  WKDW KH GHHPV QHFHVVDU\ WR DGGUHVV
DFWLYLWLHV WKDW SRVH D VXEVWDQWLDO HQGDQJHUPHQW WR KHDOWK RU WKH
HQYLURQPHQWGHVSLWHWKHIDFWWKDWWKHDFWLYLWLHVKDYHQRW\HWEHJXQ(YHQ
LI WKHVWDWXWRU\ WH[W LVDPELJXRXVRQWKDWSRLQW WKHHYROXWLRQRIVHFWLRQ
 HVSHFLDOO\ WKH  DPHQGPHQWV WR WKDW SURYLVLRQ MXGLFLDO
LQWHUSUHWDWLRQV RI LGHQWLFDO RU DQDORJRXV IHGHUDO HQYLURQPHQWDO VWDWXWHV
WKHFDQRQDJDLQVWLQWHUSUHWLQJVWDWXWHVLQDPDQQHUWKDWSURGXFHVDEVXUG
UHVXOWV DQG WKH RXWFU\ WKDW UHJXODWHG VRXUFHV ZRXOG VXUHO\ UDLVH LI WKH
6HFUHWDU\ ZDLWHG WR EORFN D SODQW XQWLO DIWHU LW KDV EHHQ FRQVWUXFWHG
GHVSLWH WKH 6HFUHWDU\¶V NQRZOHGJH RI D VRXUFH¶V HQGDQJHULQJ
FKDUDFWHULVWLFV DW WKH SHUPLWWLQJ VWDJH DOO FRPSHO WKH FRQFOXVLRQ WKDW
6HFUHWDU\%UHPE\¶V LQWHUSUHWDWLRQRI WKHVWDWXWH LVHQWLWOHG WRGHIHUHQFH
%UHPE\¶VLQWHUSUHWDWLRQQHHGQRWEHWKHVDPHRQHWKDWDUHYLHZLQJFRXUW
ZRXOG KDYH UHDFKHG RQ LWV RZQ  ,W QHHG QRW HYHQ EH WKH EHVW
LQWHUSUHWDWLRQLQWKHFRXUW¶VYLHZ$VORQJDVLWKDVDUDWLRQDOEDVLV²DQG
WKH DQDO\VLV LQ WKLV VHFWLRQ GHPRQVWUDWHV WKDW %UHPE\¶V LQWHUSUHWDWLRQ













³>W@R GDWH WKHUH LV QR IHGHUDO RU .DQVDV UHJXODWRU\ SURJUDP LQ SODFH WKDW HVWDEOLVKHV DQ\ UXOH RU
UHJXODWLRQ RI JHQHUDO DSSOLFDWLRQ IRU WKH PDQDJHPHQW RI FDUERQ GLR[LGH HPLVVLRQV´ VHH DOVR
3HWLWLRQIRU5HYLHZRI.'+('HQLDORI3HUPLW$SSOLFDWLRQ8QGHU.6$DEVXSUDQRWH








WKH EHVW DYDLODEOH FRQWURO WHFKQRORJ\ VXEMHFW WR UHJXODWLRQ XQGHU >WKH &$$@ HPLWWHG IURP
VXFK IDFLOLW\´   86&  D   6LPLODUO\ ³EHVW DYDLODEOH FRQWURO WHFKQRORJ\´
%$&7PHDQV³DQHPLVVLRQOLPLWDWLRQEDVHGRQWKHPD[LPXPGHJUHHRIUHGXFWLRQRIHDFKSROOXWDQW
VXEMHFWWRUHJXODWLRQXQGHU>WKH&$$@HPLWWHGIURPDQ\PDMRUHPLWWLQJIDFLOLW\´,G
$W OHDVW RQH GLFWLRQDU\ GHILQHV ³VXEMHFW WR´ DV ³>F@DSDEOH RI EHLQJ RU OLDEOH WR EH VXEMHFWHG WR
MXGJPHQWRUWHVW´UDWKHUWKDQDVDFWXDOO\EHLQJOLDEOHRUFRYHUHGE\DMXGJPHQWRUWHVW :HEVWHU¶V
2QOLQH'LFWLRQDU\KWWSZZZZHEVWHUVRQOLQHGLFWLRQDU\RUJGHILQLWLRQVXEMHFWWRODVWYLVLWHG)HE
 8QGHU WKLV UHDGLQJRI WKH VWDWXWH&2 LV³VXEMHFW WR UHJXODWLRQ´XQGHU WKH&$$HYHQ
WKRXJKLWLVQRWFXUUHQWO\EHLQJUHJXODWHGE\(3$EHFDXVHLWLV³FDSDEOHRIEHLQJ´UHJXODWHG7KH
6XSUHPH&RXUWLQ0DVVDFKXVHWWVY(3$KHOGWKDW&2TXDOLILHVDVDQDLUSROOXWDQWXQGHUWKH&$$
 6 &W     $GGLWLRQDOO\ &DOLIRUQLD $WWRUQH\ *HQHUDO (GPXQG %URZQ KDV
DVVHUWHGWKDW&2LVDSROOXWDQW³VXEMHFWWRUHJXODWLRQ´XQGHUWKH&$$DQGWKHUHIRUHLVVXEMHFWWRWKH
%$&7UHTXLUHPHQW6HH%URZQ/HWWHUVXSUDQRWH0RUHRYHUWKHGHILQLWLRQRI%$&7UHTXLUHV
DQ DJHQF\ WR FRQVLGHU WKH RYHUDOO ³HQHUJ\ HQYLURQPHQWDO DQG HFRQRPLF LPSDFWV´ RI D SHUPLWWHG
SODQW   86&    7KH HQYLURQPHQWDO LPSDFW DUJXDEO\ LQFOXGHV WKH LPSDFW RI &2
HPLVVLRQV
$WOHDVWRQHVWDWHDJHQF\KDVUHMHFWHGWKHFODLPWKDW%$&7DSSOLHVWR*+*HPLVVLRQV,Q0D\
 WKH0RQWDQD 'HSDUWPHQW RI (QYLURQPHQWDO 4XDOLW\ '(4 LVVXHG DQ DLU TXDOLW\ SHUPLW WR
6RXWKHUQ0RQWDQD(OHFWULF IRU DPHJDZDWW FRDOILUHGSRZHUSODQWQHDU*UHDW)DOOV 6RXWKHUQ
0RQWDQD (OHF *HQHUDWLRQ DQG 7UDQVPLVVLRQ &RRSHUDWLYH 3HUPLW  0D\    ,Q







 0RQWDQD%G(QYWO5HYLHZ1RY  FLWLQJ3XE/1R   6WDW
7KHJURXSDUJXHGILUVWWKDWDQ\VXEVWDQFHWKDWTXDOLILHVDVDQ³DLUSROOXWDQW´XQGHUWKH
&$$ LV ³VXEMHFW WR UHJXODWLRQ´  ,G  6HFRQG WKH JURXS DVVHUWHG WKDW WKH &$$DPHQGPHQWV
GLUHFWO\ UHJXODWHG &2 E\ UHTXLULQJ WKDW XWLOLWLHV FRYHUHG E\ WKH DFLG GHSRVLWLRQ FRQWURO SURJUDP
PRQLWRUDQGUHSRUW&2HPLVVLRQV,G%RWKWKHSHUPLWDSSOLFDQWDQGWKH0RQWDQD'(4FRQWHVWHG
WKDW FODLP DUJXLQJ WKDW LQWHUSUHWLQJ WKH VWDWXWH WR LQFOXGH DOO VXEVWDQFHV WKDW TXDOLI\ DV ³DLU
SROOXWDQWV´DV³VXEMHFWWRUHJXODWLRQ´ZKHWKHURUQRWWKH\DUHDFWXDOO\EHLQJUHJXODWHGZRXOGUHQGHU
WKHSKUDVH³VXEMHFWWRUHJXODWLRQ´VXSHUIOXRXV6HH0HPRUDQGXPRI/DZLQ6XSSRUWRI0RWLRQIRU
6XPPDU\ -XGJPHQW RI 3HUPLWWHH 6RXWKHUQ 0RQWDQD (OHFWULF *HQHUDWLRQ DQG 7UDQVPLVVLRQ
&RRSHUDWLYH,QF&DVH1R%(5$4DW0RQW0G(QYWO5HYLHZ1RY
HTXDWLQJ D SROOXWDQW WKDW LV ³VXEMHFW WR UHJXODWLRQ´ZLWK D ³UHJXODWHG SROOXWDQW´ DQG DUJXLQJ WKDW










'HWHULRUDWLRQ8QGHU WKH&OHDQ$LU$FW1HZ)DFLOLW\3HUPLW7ULJJHUV (197//5(3 
   &I  &)5  E  HPSKDVLV DGGHG (3$ 36' UHJXODWLRQ
GHILQLQJ³EHVWDYDLODEOHFRQWUROWHFKQRORJ\´DV³DQHPLVVLRQVOLPLWDWLRQEDVHGRQWKHPD[LPXP
GHJUHHRIUHGXFWLRQIRUHDFKUHJXODWHG>QHZVRXUFHUHYLHZ@SROOXWDQWZKLFKZRXOGEHHPLWWHGIURP
DQ\ SURSRVHG PDMRU VWDWLRQDU\ VRXUFH RU PDMRU PRGLILFDWLRQ´  (3$¶V (QYLURQPHQWDO $SSHDOV
%RDUG GRHV QRW FRQVLGHU WKH PDWWHU VHWWOHG  ,W UHIXVHG WR DGGUHVV WKH LVVXH RI ZKHWKHU &2 LV D
SROOXWDQW³VXEMHFWWRUHJXODWLRQ´IRUSXUSRVHVRIWKH36'SHUPLWSURJUDPLQ,QUH&KULVWLDQ&RXQW\




1HLWKHU (3$ UHJXODWLRQV XQGHU WKH &$$ QRU .'+( UHJXODWLRQV XQGHU
WKH .DQVDV $LU 4XDOLW\ $FW UHVWULFW &2 HPLVVLRQV IURP VWDWLRQDU\
VRXUFHV  ,I WKHUHIRUH .'+( PD\ RQO\ WDNH VWHSV WR DEDWH DQ
HQGDQJHUPHQW FDXVHG E\ WKH HPLVVLRQ RI UHJXODWHG DLU SROOXWDQWV
6HFUHWDU\ %UHPE\¶V GHQLDO RI WKH 6XQIORZHU SHUPLWV ZRXOG EH
XQDXWKRUL]HG
7KLV DUJXPHQW LV QR PRUH FRPSHOOHG E\ WKH SODLQ PHDQLQJ RI WKH
.DQVDVHQGDQJHUPHQWSURYLVLRQ WKDQ LV WKHFRQWHQWLRQ WKDW.'+(PD\
RQO\ WDNH VWHSV WR DEDWH D VXEVWDQWLDO HQGDQJHUPHQW XQGHU VHFWLRQ 
LIWKHDFWLYLW\UHVSRQVLEOHIRUFDXVLQJLWLVDOUHDG\WDNLQJSODFH7R
WKHFRQWUDU\WKHFOHDUODQJXDJHRIWKHVWDWXWHGRHVQRWVXSSRUWLW6HFWLRQ
D DXWKRUL]HV .'+( WR WDNH DFWLRQV LW GHHPV QHFHVVDU\ WR
SURWHFW KHDOWK DQG WKH HQYLURQPHQW ³>X@SRQ UHFHLSW RI LQIRUPDWLRQ WKDW
WKH HPLVVLRQ RI DLU SROOXWLRQ SUHVHQWV D VXEVWDQWLDO HQGDQJHUPHQW´ WR
KHDOWK RU WKH HQYLURQPHQW  7KH$FW GHILQHV ³DLU SROOXWLRQ´ WRPHDQ
³WKHSUHVHQFHLQWKHRXWGRRUDWPRVSKHUHRIRQHRUPRUHDLUFRQWDPLQDQWV










± 6HH 6WHYHQ'&RRN(3$3HUPLW IRU8WDK&RDO)LUHG3RZHU3ODQW8QGHU&KDOOHQJH DW
$JHQF\¶V $SSHDOV %RDUG  (19¶7 5(3 %1$  )HE   GLVFXVVLQJ'HVHUHW 3RZHU
FDVH ,Q UH'HVHUHW 3RZHU (OHF &RRS 36'$SSHDO  :/  ($%0DU 
VFKHGXOLQJRUDODUJXPHQWLQWKHFDVH





SROOXWLRQ ZLWKLQ WKH VWDWH EHFDXVH RI LWV VSHFLILF FKHPLFDO RU SK\VLFDO QDWXUH RU EHFDXVH RI WKH
TXDQWLW\GLVFKDUJHG´.$1$'0,15(*6E$VWKHGLVFXVVLRQEHORZ
LQGLFDWHV &2 HPLVVLRQV TXDOLI\ DV ³DLU SROOXWLRQ´ XQGHU WKH.DQVDV$LU 4XDOLW\ $FW  6HH LQIUD
QRWHV±DQGDFFRPSDQ\LQJ WH[W 6HHDOVR.$1$'0,15(*6 HVWDWLQJ WKDW
FRQVWUXFWLRQ SHUPLWV ³PD\ EH FRQGLWLRQHG XSRQ FRPSOLDQFH E\ WKH RZQHU RU RSHUDWRU ZLWK DQ\




WKH FRQFOXVLRQ DERYH WKDW WKH HQGDQJHUPHQW SURYLVLRQ PD\ EH WULJJHUHG E\ DFWLYLWLHV DQG DLU
SROOXWLRQWKDWKDYHQRW\HWEHJXQ$QDLUFRQWDPLQDQWPD\TXDOLI\DV³DLUSROOXWLRQ´RQWKHEDVLVRI
LWV WHQGHQF\ WR FDXVH KDUP JHQHUDOO\ HYHQ LI LW KDV QRW GRQH VR LQ WKH SDUWLFXODU FRQWH[W EHLQJ




$Q ³DLU FRQWDPLQDQW´ PHDQV ³GXVW IXPHV VPRNH RWKHU SDUWLFXODWH
PDWWHUYDSRUJDVRGRURXVVXEVWDQFHVRUDQ\FRPELQDWLRQ WKHUHRIEXW
QRWLQFOXGLQJZDWHUYDSRURUVWHDPFRQGHQVDWH´&2LVDJDVRQHRI
WKH*+*V UHVSRQVLEOH IRU FRQWULEXWLQJ WR FOLPDWH FKDQJH VR LW FOHDUO\
TXDOLILHV  7KH H[SOLFLW H[FOXVLRQ RI ZDWHU YDSRU RU VWHDP FRQGHQVDWH
LQGLFDWHVWKDWWKHIDFWWKDWDVXEVWDQFHHPLWWHGIURPDSODQWLVRQHWKDWLV
DOUHDG\SUHVHQWQDWXUDOO\ LQ WKHDPELHQWDLUGRHVQRW WDNH LWRXWVLGH WKH
GHILQLWLRQRIDQDLUFRQWDPLQDQW,IWKDWZHUHVRWKHH[FOXVLRQZRXOGEH
XQQHFHVVDU\  ,Q DGGLWLRQ WKH VWDWXWH UHIHUV WR ³DQ\ FRPELQDWLRQ´ RI
WKHOLVWHGVXEVWDQFHV7KH6XSUHPH&RXUWUHOLHGLQSDUWRQWKHLQFOXVLRQ
RI WKH ZRUG ³DQ\´ LQ WKH &$$¶V GHILQLWLRQ RI DQ ³DLU SROOXWDQW´ WR







ZHOIDUH DQLPDO DQG SODQW OLIH DQG SURSHUW\ KDYH EHHQ GRFXPHQWHG E\






LQRXUZDUPLQJZRUOGGLVHDVHFDUU\LQJ LQVHFWVZLOO DOWHU WKHLU UDQJHV
DSSHDULQJLQSODFHVWKH\KDYHQRWEHHQEHIRUHDQGZKHUHKXPDQVKDYH
QRW GHYHORSHG LPPXQLWLHV FDXVLQJ PRUH ZLGHVSUHDG LQFLGHQFH RI
YHFWRUERUQH GLVHDVHV VXFK DV PDODULD DIWHU D VOLJKW XSWLFN FURS
SURGXFWLYLW\ZLOOGHFOLQHFDXVLQJDFRQFRPLWDQWLQFUHDVHLQWKHULVNRI
PDOQXWULWLRQ ILVK VWRFNVZLOO GHWHULRUDWH WR WKH VDPH HIIHFW JURXQG

  ,GD
  7KLV LQWHUSUHWDWLRQ RI WKH VWDWXWH LV VXSSRUWHG E\ WKH ZHOONQRZQ FDQRQ RI VWDWXWRU\














HYHQWV ZDWHU VXSSOLHV ZLOO GHFUHDVH GXH WR UHGXFHG VQRZSDFN DQG
LQFUHDVHG GURXJKW VWRUPV ZLOO EHFRPH PRUH IUHTXHQW DQG VHYHUH
WKUHDWHQLQJ .DWULQDOLNH FRQVHTXHQFHV IRU KXPDQ KHDOWK DQG ZHOIDUH
IORRGLQJ ZLOO JURZ PRUH IUHTXHQW DQG VHYHUH GXH WR VWRUPV DQG VHD
OHYHOULVHGLDUUKRHDOGLVHDVHZLOOLQFUHDVHGXHWRIORRGVDQGGURXJKW
FKROHUD ZLOO JURZ PRUH IUHTXHQW DQG WR[LF GXH WR KLJKHU ZDWHU
WHPSHUDWXUHV VDQLWDWLRQ IDFLOLWLHV ZLOO IDLO PRUH RIWHQ GXH WR PRUH
IUHTXHQW H[WUHPH ZHDWKHU HYHQWV OHDGLQJ WR LQFUHDVHG VSUHDG RI
LQIHFWLRXV GLVHDVHV R]RQH GHSOHWLRQ ZLOO ZRUVHQ ZLWK D FKDQJLQJ
FOLPDWH OHDGLQJ WR LQFUHDVHG LQFLGHQFH RI VNLQ FDQFHU FDWDUDFWV DQG




KXPDQKHDOWK WKDWZLOOEHXQWRXFKHGE\FOLPDWHFKDQJH $QG WKH OLVW






VWDWH ZKHUH ZDWHU VXSSOLHV DUH PRUH DEXQGDQW ORZHU VWUHDP IORZV FRXOG FRPSURPLVH XVHV RI
UHVHUYRLUV IRUPXQLFLSDO DQG LQGXVWULDO VXSSO\ ILVK DQGZLOGOLIH KDELWDW UHFUHDWLRQ DQG LUULJDWLRQ




DGGHG WKDWKDUGHU UDLQVFRXOG LQFUHDVHHURVLRQDQGH[DFHUEDWH UXQRII IURPPLQLQJDQGDJULFXOWXUDO
DFWLYLWLHV,G
  /LVD+HLQ]HUOLQJ&OLPDWH&KDQJH+XPDQ+HDOWKDQGWKH3RVW&DXWLRQDU\3ULQFLSOH
*(2 /-    FLWLQJ ,17(5*29(510(17$/ 3$1(/ 21&/,0$7(&+$1*( &/,0$7(
&+$1*( ,03$&76$'$37$7,21$1'98/1(5$%,/,7<:25.,1**5283 ,,&2175,%87,21
72 7+( ,17(5*29(510(17$/ 3$1(/ 21 &/,0$7( &+$1*( )2857+ $66(660(17 5(3257
6800$5<)2532/,&<0$.(56±
(3$ DOVR KDV UHFRJQL]HG WKDW FOLPDWH FKDQJH LV OLNHO\ WR DIIHFW WKH SXEOLF KHDOWK DGYHUVHO\





 6HYHUH KHDW ZDYHV DUH SURMHFWHG WR LQWHQVLI\ LQ PDJQLWXGH DQG GXUDWLRQ RYHU WKH
SRUWLRQVRIWKH86ZKHUHWKHVHHYHQWVDOUHDG\RFFXUZLWKOLNHO\LQFUHDVHVLQPRUWDOLW\
DQGPRUELGLW\ HVSHFLDOO\ DPRQJ WKH HOGHUO\ \RXQJ DQG IUDLO 5DQJHV RI YHFWRUERUQH









$FFRUGLQJ WR 3URIHVVRU +HLQ]HUOLQJ ³>W@KH KXPDQ KHDOWK
FRQVHTXHQFHV RI FOLPDWH FKDQJH DUH QRW MXVW ZRUULHV IRU WKH UHPRWH
IXWXUH WKH\ DUH KDSSHQLQJ KHUH DQG QRZ´  ([DPSOHV RI WKH
LPPHGLDF\ RI WKH LPSDFWV RI FOLPDWH FKDQJH DSSHDU LQ WKH SUHVV ZLWK
VRPHIUHTXHQF\ 3K\VLFLDQVDW WKH:RUOG+HDOWK2UJDQL]DWLRQ¶V+HDOWK
DQG(QYLURQPHQW3URJUDP IRU H[DPSOHDWWULEXWHGDQRXWEUHDN LQ
RI FKLNXQJXQ\D D WURSLFDO GLVHDVH WKDW LV VLPLODU WR GHQJXH IHYHU LQ
&DVWLJOLRQHGL&HUYLD,WDO\WRFOLPDWHFKDQJH7KHGLVHDVHLVVSUHDGE\
WLJHUPRVTXLWRHVZKLFKSUHYLRXVO\KDGEHHQXQDEOHWROLYHRXWVLGHRIWKH
WURSLFV  $V WHPSHUDWXUHV ZDUPHG LQ ,WDO\ KRZHYHU SRUWLRQV RI WKH
FRXQWU\ EHFDPH KRVSLWDEOH WR WKH PRVTXLWRHV  7KH UHVXOW ZDV WKH
DSSHDUDQFH DQG VSUHDG RI D GLVHDVH WKDW KDG QHYHU EHIRUH RFFXUUHG LQ
,WDO\
0XFK FORVHU WR KRPH D 'HFHPEHU  UHSRUW LVVXHG E\ WKH 3HZ
&HQWHU IRU&OLPDWH&KDQJH GLVFXVVHG VHYHUDO FDVH VWXGLHV RI WKH OLNHO\
LPSDFWV RI FOLPDWH FKDQJH RQ GLIIHUHQW UHJLRQV RI WKH8QLWHG 6WDWHV
2QH RI WKH FDVH VWXGLHV LQYROYHG WKH LPSDFW RI FOLPDWH FKDQJH RQ
KHDWZDYHVLQWKH0LGZHVW7KHUHSRUWFRQFOXGHGWKDWXQGHUD³EXVLQHVV
DV XVXDO´ VFHQDULR LQ ZKLFK OLWWOH SROLF\ LQWHUYHQWLRQ WRPLWLJDWH *+*
HPLVVLRQVRFFXUVWKHPLGZHVWHUQ8QLWHG6WDWHVLVOLNHO\WRH[SHULHQFHDQ
LQFUHDVHLQWKHDYHUDJHIUHTXHQF\DQGGXUDWLRQRIKHDWZDYHVWKLVFHQWXU\
$V RQH H[DPSOH WKH VWXG\ SURMHFWHG WKDW WKH DYHUDJH IUHTXHQF\ RI
KHDWZDYHVZRXOGLQFUHDVHE\LQ6W/RXLVDQGWKHDYHUDJHGXUDWLRQ
ZRXOG LQFUHDVHE\WKHUH $PRQJ WKRVHPRVWYXOQHUDEOH WRKHDW
FUDPSV KHDW H[KDXVWLRQ KHDWVWURNH DQG GHDWK DV D UHVXOW RI WKHVH

R]RQHSROOXWLRQZLWKDVVRFLDWHGULVNVLQUHVSLUDWRU\LQIHFWLRQDQGDJJUDYDWLRQRIDVWKPD
2]RQH H[SRVXUH DOVRPD\ FRQWULEXWH WR SUHPDWXUH GHDWK LQ SHRSOHZLWK KHDUW DQG OXQJ
GLVHDVH
86 (QYWO 3URW $JHQF\ &DOLIRUQLD 6WDWH0RWRU 9HKLFOH 3ROOXWLRQ &RQWURO 6WDQGDUGV 1RWLFH RI
'HFLVLRQ 'HQ\LQJ D:DLYHU RI &OHDQ $LU $FW 3UHHPSWLRQ IRU &DOLIRUQLD¶V  DQG 6XEVHTXHQW





 3/26 0(',&,1( QR  -DQ   DYDLODEOH DW KWWSPHGLFLQHSORVMRXUQDOVRUJ
SHUOVHUY"UHTXHVW JHWGRFXPHQW	GRL MRXUQDOSPHG ILQGLQJ WKDW ZDUPHU VSULQJV










KHDWZDYHV DUH WKH HOGHUO\ EDELHV DQG LQIDQWV SHRSOH WDNLQJ FHUWDLQ
SUHVFULSWLRQ PHGLFDWLRQV VXFK DV EHWDEORFNHUV WKH SK\VLFDOO\ XQILW
WKRVH HQJDJHG LQ YLJRURXV H[HUFLVH RXWGRRUV RYHUZHLJKW LQGLYLGXDOV
XUEDQ SRSXODWLRQV WKRVH RI ORZHU VRFLRHFRQRPLF VWDWXV DQG SHRSOH
OLYLQJDORQH$QHDUOLHUUHSRUWE\(3$HVWLPDWHGWKDWLIWHPSHUDWXUHV
LQFUHDVHE\R)WKHQXPEHURIKHDWUHODWHGGHDWKVLQ.DQVDV&LW\LQWKH
VXPPHU FRXOG LQFUHDVH E\   7KH VDPH UHSRUW UDLVHG WKH
SRVVLELOLW\ WKDW ZDUPLQJ WHPSHUDWXUHV FRXOG LQFUHDVH WKH LQFLGHQFH RI
/\PH GLVHDVH DQG RWKHU WLFNERUQH GLVHDVHV DQG URGHQW LQIHVWDWLRQV LQ
.DQVDV  7KH VSUHDG RI PDODULD LV HYHQ SRVVLEOH LI WKDW GLVHDVH LV
LQWURGXFHG LQ .DQVDV DQG FOLPDWH FKDQJHV PDNH WKH HQYLURQPHQW
FRQGXFLYHWRWKHJURZWKRIPRVTXLWRSRSXODWLRQV
6LPLODUO\ P\ULDG VWXGLHV GRFXPHQW WKH OLNHO\ DGYHUVH LPSDFWV RI
FOLPDWH FKDQJH RQ RWKHU FRPSRQHQWV RI WKH VWDWXWRU\ GHILQLWLRQ RI ³DLU
SROOXWLRQ´  2QH UHFHQW VWXG\ IRXQG WKDW HYHQ XVLQJ FRQVHUYDWLYH
DVVXPSWLRQV ORVVHV WR QRQKXPDQ OLIH PD\ DPRXQW WR KXQGUHGV RI
ELOOLRQV RI GROODUV DQQXDOO\  $ VWXG\ UHOHDVHG LQ  UHSRUWHG WKDW
&2LQGXFHG HQKDQFHPHQW RI SODQW JURZWK VXJJHVWV WKDW ULVLQJ
DWPRVSKHULF&2PD\EHFRQWULEXWLQJWRWKHHQFURDFKPHQWRIVKUXEVLQWR
JUDVVODQGV  ,I VR WKLV VKLIW PD\ FUHDWH GLIILFXOWLHV IRU UDQJHODQG
PDQDJHUV DQG UDQFKHUV DV JUDVVHV WKH SUHIHUUHG IRUDJH RI GRPHVWLF
OLYHVWRFN DUH UHSODFHG E\ VSHFLHV WKDW DUH XQVXLWDEOH IRU GRPHVWLF
OLYHVWRFN JUD]LQJ  3URSHUW\ GDPDJH LV DOVR OLNHO\ DV D UHVXOW RI WKH




RU WHQGV VLJQLILFDQWO\ WR EH LQMXULRXV´ WR WKH LGHQWLILHG FRPSRQHQWV RI

  ,GDW±6HHDOVR,3&&6<17+(6,65(3257VXSUDQRWHDWILQGLQJWKDWGXULQJ






 )RUH[DPSOHVRI WKHNLQGVRIVSHFLHV WKDWDUHDW ULVN VHH*/,&.60$1(7$/VXSUD
QRWHDW±
  6HH 0RUJDQ HW DO &DUERQ 'LR[LGH (QULFKPHQW $OWHUV 3ODQW &RPPXQLW\ 6WUXFWXUH DQG
$FFHOHUDWHV 6KUXE *URZWK LQ WKH 6KRUWJUDVV 6WHSSH  *(23+<6,&$/ 5(6($5&+ /756 
6HSW









D KRVWLOH MXGLFLDO UHFHSWLRQ  ,Q (WK\O &RUS Y (3$ IRU H[DPSOH WKH
LQGXVWULHVFKDOOHQJLQJ(3$¶VOHDGSKDVHRXWUHJXODWLRQVDUJXHGWKDW(3$
FRXOG RQO\ UHJXODWH IXHO DGGLWLYHV VXFK DV OHDG XQGHU WKH &$$¶V ³ZLOO
HQGDQJHU´ VWDQGDUG LI LW FRXOG SURYH WKDW ³WKH HPLVVLRQ SURGXFW RI WKH
DGGLWLYH WR EH UHJXODWHG µLQ DQG RI LWVHOI¶ LH FRQVLGHUHG LQ LVRODWLRQ
HQGDQJHUVKHDOWK´ (3$UHVSRQGHGWKDW WKHVWDWXWHDOORZHGLW WREDVH
LWV UHJXODWRU\ GHWHUPLQDWLRQV RQ WKH LPSDFW RI OHDG HPLVVLRQV IURP WKH
EXUQLQJ RI DXWRPRWLYH IXHO WRJHWKHU ZLWK DOO RWKHU KXPDQ H[SRVXUH WR
OHDG
7KHFKDOOHQJHUVEDVHGWKHLUDUJXPHQWLQSDUWRQWKHDEVHQFHRIZRUGV
VXFK DV ³FRQWULEXWH WR´ DQ HQGDQJHUPHQW ZKLFKZHUH SUHVHQW LQ RWKHU
SURYLVLRQV RI WKH&$$  7KH'&&LUFXLWZKLFK UHMHFWHG LQGXVWU\¶V
DUJXPHQW UHVSRQGHG WKDW QRQHRI WKH UHOHYDQW SURYLVLRQV RI WKH VWDWXWH
PDGH LW FOHDU ZKHWKHU HPLVVLRQV DSSURSULDWHO\ FRXOG EH UHJDUGHG DV
HQGDQJHULQJ KHDOWK ³ZKHQ WKH HQGDQJHUPHQW LV QRW FDXVHG E\ WKDW
SROOXWLRQ DORQH´  ,Q WKDW FDVH (3$¶V $GPLQLVWUDWRU IRXQG DQ
HQGDQJHUPHQWVXIILFLHQWWRMXVWLI\WKHSKDVHRXWRIOHDGDGGLWLYHVGHVSLWH
FRQFOXGLQJWKDWKHDOWKSUREOHPVGXHWROHDGH[SRVXUHZHUHEHLQJFDXVHG
³QRW E\ DLU SROOXWLRQ DORQH EXW E\ DQ DJJUHJDWH RI VRXUFHV LQFOXGLQJ
IRRG ZDWHU OHDGHG SDLQW DQG GXVW  +H EHOLHYHG WKDW UHJXODWLRQ ZDV
MXVWLILHG EHFDXVH WKH DJJUHJDWH ZDV GDQJHURXV DQG EHFDXVH OHDGHG




ERWK WKDW XQGHU (WK\O¶V DSSURDFK (3$ UHJXODWLRQ RI OHDG RQ KHDOWK















WR MXVWLI\ UHJXODWLRQ  $LUERUQH OHDG LQ DQG RI LWVHOI PD\ QRW EH D
WKUHDW  %XW WKH UHDOLWLHV RI KXPDQ OHDG H[SRVXUH VKRZ WKDW QR RQH
VRXUFHLQDQGRILWVHOIH[FHSWSRVVLEO\OHDGHGSDLQWLVDWKUHDW7KXV
XQGHU (WK\O¶V WXQQHOOLNH UHDVRQLQJ HYHQ LI SDUDOOHO OHJLVODWLRQ




SXUSRVHV RI WKH VWDWXWH  7KH FRXUW KHOG WKDW (3$¶V FXPXODWLYH LPSDFW
DSSURDFKZDVQRWHUURQHRXV
6LPLODUO\ LW PDNHV QR VHQVH WR UHTXLUH WKDW D VWDWLRQDU\ VRXUFH
HPLWWLQJ&2EHUHVSRQVLEOHIRUDTXDQWLW\RIHPLVVLRQVWKDWE\LWVHOILV
RUWHQGVWREHLQMXULRXVWRKHDOWKRUZHOIDUH 8QGHUWKDWWHVWQRVRXUFH
FRXOG HYHU EH UHJXODWHG JLYHQ WKH PLQLPDO FRQWULEXWLRQ WKDW DQ\ RQH
VRXUFHPDNHVWRWKHZRUOGZLGHFOLPDWHFKDQJHSUREOHP
)XUWKHU VXSSRUW IRU UHMHFWLQJ VXFK D ³WXQQHOOLNH´ UHDGLQJ RI WKH
.DQVDV $LU 4XDOLW\ $FW¶V VXEVWDQWLDO HQGDQJHUPHQW SURYLVLRQ FRPHV
IURPWKH6XSUHPH&RXUW¶VGHFLVLRQLQ0DVVDFKXVHWWVY(3$2QHRI
WKHDUJXPHQWV(3$PDGHLQWKDWFDVHZDVWKDWWKHVWDWHODFNHGVWDQGLQJ
WR VXH $SODLQWLII VHHNLQJ WR VKRZ WKDW LW KDV VWDQGLQJ WR VXHXQGHU




SRVVLEO\ GHPRQVWUDWH FDXVDWLRQ DQG UHGUHVVDELOLW\ EHFDXVH LWV GHFLVLRQ
QRW WR UHJXODWH *+*V IURP QHZ PRWRU YHKLFOHV FRQWULEXWHV VR
LQVLJQLILFDQWO\ WR WKRVH LQMXULHV WKDW WKH FOLPDWH FKDQJHUHODWHG LQMXULHV
VXFKDVWKHORVVRIFRDVWDOSURSHUW\GXHWRPHOWLQJJODFLHUVDQGULVLQJVHD





&RQJUHVV XQGHUVWRRG WKDW WKH ERG\ OHDG EXUGHQ LV FDXVHG E\ PXOWLSOH VRXUFHV  ,W
XQGHUVWRRG WKDWGHWHUPLQLQJ WKHHIIHFWRI OHDGDXWRPRELOHHPLVVLRQVE\ WKHPVHOYHVRQ
KXPDQKHDOWKLVRIQRPRUHSUDFWLFDOYDOXHWKDQILQGLQJWKHLQFUHPHQWDOHIIHFWRQKHDOWK









PLWLJDWH JOREDO FOLPDWH FKDQJH DQG UHPHG\ WKH VWDWH¶V LQMXULHV  7KH
PDMRULW\ UHMHFWHG WKH DJHQF\¶V DWWHPSW WR NHHS WKH FDVH RXW RI FRXUW
EHFDXVHLWV
DUJXPHQW UHVWV RQ WKH HUURQHRXV DVVXPSWLRQ WKDW D VPDOO LQFUHPHQWDO
VWHS EHFDXVH LW LV LQFUHPHQWDO FDQ QHYHU EH DWWDFNHG LQ D IHGHUDO
MXGLFLDO IRUXP  <HW DFFHSWLQJ WKDW SUHPLVH ZRXOG GRRP PRVW




DEDWH &2 HPLVVLRQV RQ D VKRZLQJ WKDW WKH WDUJHWHG DFWLYLWLHV E\
WKHPVHOYHV DUH RU ZRXOG EH UHVSRQVLEOH IRU D TXDQWLW\ RU GXUDWLRQ RI
HPLVVLRQV WKDW ZLWKRXW UHJDUG WR RWKHU VRXUFHV RI &2 ZRXOG FDXVH
FOLPDWHFKDQJHUHODWHGULVNV
7KH SODLQPHDQLQJ RI WKH HQGDQJHUPHQW SURYLVLRQXQGHUFXWV LQ \HW
DQRWKHU ZD\ WKH DUJXPHQW WKDW .'+( PD\ QRW XVH WKDW SURYLVLRQ WR
UHVWULFW HPLVVLRQVRI DSROOXWDQW VXFK DV&2 WKDW LV QRW DOUHDG\EHLQJ
UHJXODWHGXQGHUVRPHH[LVWLQJIHGHUDORUVWDWHUHJXODWRU\SURJUDP 7KH
VWDWXWHDXWKRUL]HVWKH6HFUHWDU\WRWDNHQHFHVVDU\DFWLRQVWRSURWHFWKHDOWK
DQG WKH HQYLURQPHQW IURP HPLVVLRQV WKDW SUHVHQW D VXEVWDQWLDO
HQGDQJHUPHQW ³>Q@RWZLWKVWDQGLQJ DQ\ RWKHU SURYLVLRQV RI WKLV DFW´
2Q LWV IDFH WKDW SURYLVLRQ DOORZV .'+( WR WDUJHW HPLVVLRQV RI DLU
SROOXWLRQWKDWSUHVHQWWKHUHTXLVLWHHQGDQJHUPHQWQRPDWWHUZKDWNLQGRI
UHJXODWLRQLVRULVQRWDOUHDG\WDNLQJSODFHXQGHURWKHUSURYLVLRQVRIWKH
VWDWXWH  7KH DJHQF\¶V HQGDQJHUPHQW DXWKRULW\ WKXV VWDQGV RQ LWV RZQ
DQG LV QRW GHSHQGHQW RQ WKH VWDWXV RI &2 XQGHU DQ\ RWKHU UHJXODWRU\
SURJUDP
7KLV UHDGLQJ RI VHFWLRQ D LV DJDLQ UHLQIRUFHG E\ IHGHUDO
MXGLFLDO LQWHUSUHWDWLRQRI WKHVXEVWDQWLDOHQGDQJHUPHQWSURYLVLRQVRI WKH
IHGHUDOSROOXWLRQFRQWURO ODZV $JRRGH[DPSOH LV WKH)RXUWK&LUFXLW¶V
GHFLVLRQLQ8QLWHG6WDWHVY:DVWH,QGXVWULHV,QF(3$EURXJKWVXLWLQ
IHGHUDOGLVWULFWFRXUW WRIRUFHWKHRZQHUVRID ODQGILOO WKDWZDVSROOXWLQJ










HQYLURQPHQW SRVHG E\ KD]DUGRXV FKHPLFDOV OHDNLQJ IURP WKH VLWH
$IWHU WKH GLVWULFW FRXUW GLVPLVVHG WKH DFWLRQ (3$ DSSHDOHG  7KH
JRYHUQPHQW UHOLHG RQ WKH HQGDQJHUPHQW SURYLVLRQ RI WKH 5HVRXUFH
&RQVHUYDWLRQDQG5HFRYHU\$FW³5&5$´ 7KHODQGILOODUJXHGDQG
WKH GLVWULFW FRXUW DJUHHG WKDW WKH HQGDQJHUPHQW SURYLVLRQ GLG QRW
DXWKRUL]HDQRUGHUUHTXLULQJFRUUHFWLYHDFWLRQEHFDXVHLWDSSOLHGRQO\WR
WKH ZDVWHV WKHPVHOYHV EHIRUH RU DV WKH\ DUH SURGXFHG DQG QRW WR
FRQGLWLRQV VXFK DV FRQWDPLQDWLRQ RI QHDUE\ ZDWHU VXSSOLHV UHVXOWLQJ
ZKHQWKHZDVWHVOHDNHGRXWRIWKHODQGILOO7KH)RXUWK&LUFXLWZDVQRW
SHUVXDGHG  7KH FRXUW IRXQG WKDW ³>W@KH IDOODF\ RI WKDW FRQWHQWLRQ LV
GHPRQVWUDWHGE\WKHLQGLFDWLRQRI&RQJUHVVWKDWUHPHGLHV>XQGHUWKH
HQGDQJHUPHQW SURYLVLRQ@ H[LVW DSDUW IURP WKH RWKHU SURYLVLRQV LQ WKH
$FW¶VVWUXFWXUH>DQG@LVGHVLJQHGWRGHDOZLWKVLWXDWLRQVLQZKLFKWKH
UHJXODWRU\ VFKHPHV EUHDN GRZQ RU KDYH EHHQ FLUFXPYHQWHG´  7KH
FRXUW DGGHG WKDW WKH HQGDQJHUPHQW SURYLVLRQ DSSOLHG WR WKH OHDNDJH
³ZKHWKHURUQRWWKRVHHQJDJLQJLQWKHHQGDQJHULQJDFWVDUHVXEMHFWWRDQ\
RWKHU SURYLVLRQ RI WKH $FW  ,WV DSSOLFDWLRQ µQRWZLWKVWDQGLQJ DQ\ RWKHU
SURYLVLRQ RI WKLV FKDSWHU¶ LQGLFDWHV D FRQJUHVVLRQDO LQWHQW WR LQFOXGH D
EURDGO\ DSSOLFDEOH VHFWLRQ GHDOLQJ ZLWK WKH FRQFHUQV DGGUHVVHG E\ WKH
VWDWXWHDVDZKROH´ 7KHFRXUWFRQVWUXHGWKHHQGDQJHUPHQWSURYLVLRQ
DV
D FRQJUHVVLRQDOPDQGDWH WKDW WKH IRUPHUFRPPRQ ODZRIQXLVDQFH DV
DSSOLHG WR VLWXDWLRQV LQZKLFKD ULVNRIKDUP IURPVROLGRUKD]DUGRXV
ZDVWHV H[LVWV VKDOO LQFOXGH QHZ WHUPV DQG FRQFHSWV ZKLFK VKDOO EH
GHYHORSHG LQ D OLEHUDO QRW D UHVWULFWLYH PDQQHU  7KLV HQVXUHV WKDW
SUREOHPV WKDW &RQJUHVV FRXOG QRW KDYH DQWLFLSDWHGZKHQ SDVVLQJ WKH






1RWZLWKVWDQGLQJ DQ\ RWKHU SURYLVLRQ RI >WKH VWDWXWH@ XSRQ UHFHLSW RI HYLGHQFH WKDW WKH
KDQGOLQJ VWRUDJH WUHDWPHQW WUDQVSRUWDWLRQRUGLVSRVDORI DQ\ VROLGZDVWHRUKD]DUGRXV
ZDVWH PD\ SUHVHQW DQ LPPLQHQW DQG VXEVWDQWLDO HQGDQJHUPHQW WR KHDOWK RU WKH
HQYLURQPHQW WKH $GPLQLVWUDWRU PD\ EULQJ VXLW RQ EHKDOI RI WKH 8QLWHG 6WDWHV LQ WKH
DSSURSULDWH 'LVWULFW &RXUW WR LPPHGLDWHO\ UHVWUDLQ DQ\ SHUVRQ FRQWULEXWLQJ WR VXFK









$W DERXW WKH VDPH WLPH D IHGHUDO GLVWULFW FRXUW LQWHUSUHWLQJ WKH VDPH
HQGDQJHUPHQW SURYLVLRQ IRXQG ³WKDW WKH LPPLQHQW KD]DUG SURYLVLRQ RI
VHFWLRQGRHVLQGHHGLPSRVHOLDELOLW\GLVWLQFWIURPWKDWLPSRVHGE\
DQ\RWKHU5&5$SURYLVLRQRQ WKRVHFRQWULEXWLQJ WRDFWLYLWLHV WKDWPD\
SUHVHQW DQ LPPLQHQW DQG VXEVWDQWLDO HQGDQJHUPHQW´ DQG WKDW ³WKH
SULPDU\SXUSRVHRIVHFWLRQD LV WR LPSRVH OLDELOLW\RQDQ\SHUVRQ
ZKR DOWKRXJKFRPSO\LQJZLWK DOO RWKHUSURYLVLRQVRI5&5$ FRQGXFWV
DFWLYLWLHVWKDWFRQWULEXWHWRDQLPPLQHQWKD]DUG´2WKHUIHGHUDOFRXUWV
KDYH LQWHUSUHWHG WKH HQGDQJHUPHQW SURYLVLRQV RI WKH SROOXWLRQ FRQWURO








7KH DQDO\VLV LQ WKLV VHFWLRQ KDV GHYHORSHG WKH DUJXPHQW WKDW WKH
VXEVWDQWLDO HQGDQJHUPHQW SURYLVLRQ RI WKH .DQVDV $LU 4XDOLW\ $FW
HPSRZHUV.'+( WR GHQ\ D FRQVWUXFWLRQ SHUPLW IRU D FRDOILUHG SRZHU
SODQW HYHQ WKRXJK WKH EDVLV IRU WKH ILQGLQJ RI HQGDQJHUPHQW LV WKH
SURMHFWHG HPLVVLRQV WKDW WKH SODQWZRXOGJHQHUDWH LI LWZHUH DOORZHG WR






  -RQHV Y ,QPRQW &RUS  ) 6XSS  ± 6' 2KLR  UHFRQVLGHUDWLRQ
GHQLHG(QY¶W5HS&DV%1$6'2KLR
  6HH HJ ,QWHUIDLWK &PW\ 2UJ Y +RQH\ZHOO ,QW¶O ,QF  )G  ± G &LU
FRQFOXGLQJWKDWWKHVDPHVXEVWDQWLDOHQGDQJHUPHQWSURYLVLRQDSSOLHGHYHQWKRXJKWKHUHZDV











GHFLVLRQV FRQVWUXLQJ WKH VXEVWDQWLDO HQGDQJHUPHQW VWDWXWH  +H DOVR
IRXQGWKDWWKHVWDWXWH³LVSODLQDQGXQDPELJXRXV´DQGWKDWLWVXSSRUWVWKH
GHQLDORIDQDLUTXDOLW\SHUPLWIRUDSURSRVHGFRDOILUHGSRZHUSODQWWKDW
ZRXOG HPLW &2 GHVSLWH WKH DEVHQFH RI IHGHUDO RU VWDWH UHJXODWLRQV





7KH EXUGHQ RI SURRI LQ DQ\ FKDOOHQJH WR 6HFUHWDU\ %UHPE\¶V
GHFLVLRQKRZHYHULVRQWKHFKDOOHQJHU%HFDXVHWKHLVVXHVGLVFXVVHG
DERYH LQYROYH WKH YDOLGLW\ RI DQ DGPLQLVWUDWLYH DJHQF\¶V VWDWXWRU\
LQWHUSUHWDWLRQV WKH GRFWULQH RI RSHUDWLYH FRQVWUXFWLRQ DSSOLHV  $V D
UHVXOW XQGHU H[LVWLQJ .DQVDV SUHFHGHQWV .'+(¶V FRQVWUXFWLRQ RI WKH
VXEVWDQWLDO HQGDQJHUPHQWSURYLVLRQ LVHQWLWOHG WRGHIHUHQFHSDUWLFXODUO\
JLYHQ WKH DJHQF\¶V ³VSHFLDO FRPSHWHQFH DQG H[SHUWLVH´  $V ORQJ DV
.'+(¶V LQWHUSUHWDWLRQ KDV D UDWLRQDO EDVLV LW VKRXOG VXUYLYH D MXGLFLDO
FKDOOHQJHHYHQLILWLVQRWWKHVDPHLQWHUSUHWDWLRQWKDWDFRXUWZRXOGKDYH
UHDFKHGLQWKHILUVWLQVWDQFH7KHDQDO\VLVKHUHGHPRQVWUDWHVWKHH[WHQW
WRZKLFK WKH6HFUHWDU\¶V LQWHUSUHWDWLRQ LV VXSSRUWHGE\ H[LVWLQJ MXGLFLDO
SUHFHGHQWV FRQVWUXLQJ DQDORJRXV VWDWXWRU\ SURYLVLRQV DV ZHOO DV EHLQJ
FRQVLVWHQW ZLWK WKH SODLQ ODQJXDJH RI VHFWLRQ  DQG WKH SROLFLHV
UHIOHFWHG LQ WKH .DQVDV $LU 4XDOLW\ $FW  ,W LV WKHUHIRUH GLIILFXOW WR
FRQFOXGHWKDWWKHDJHQF\¶VLQWHUSUHWDWLRQLVLUUDWLRQDO,WLVPRUHGLIILFXOW
VWLOO WR VXVWDLQ WKH FRQWHQWLRQ WKDW WKH GHQLDO RI WKH 6XQIORZHU SHUPLWV
UHSUHVHQWVJRYHUQPHQWE\³DGPLQLVWUDWLYH ILDW´RU WKDW³WKHH[HFXWLYH
EUDQFK >PDGH@ XS WKH UXOHV´ ZLWKRXW DQ\ OHJLVODWLYH IRXQGDWLRQ LQ D















6XQIORZHU DOVR KDV FKDOOHQJHG .'+(¶V GHQLDO RI WKH 6XQIORZHU
SHUPLW RQ WKH JURXQG WKDW WKH DJHQF\ KDV DSSOLHG WKH VXEVWDQWLDO
HQGDQJHUPHQWVWDWXWHLPSURSHUO\7KLVFKDOOHQJHLVEDVHGRQWKHFKDUJH
WKDW HYHQ DVVXPLQJ WKH VWDWXWH DXWKRUL]HV UHJXODWLRQRIQHZ VRXUFHVRI
DLUSROOXWLRQDQGHYHQDVVXPLQJ LW DSSOLHV WR VXEVWDQFHV VXFKDV&2








DSSOLHV D VWDWXWH ZKRVH PHDQLQJ LV QRW LQ GLVSXWH LV JRYHUQHG E\ WKH
MXGLFLDOUHYLHZVWDWXWH$FRXUWLVDXWKRUL]HGWRLQYDOLGDWHDJHQF\DFWLRQ
LI WKH DJHQF\ KDV HUURQHRXVO\ DSSOLHG WKH ODZ EDVHG LWV DFWLRQ RQ D
GHWHUPLQDWLRQRIIDFWWKDWLVQRWVXSSRUWHGE\VXEVWDQWLDOHYLGHQFH³ZKHQ
YLHZHG LQ OLJKW RI WKH UHFRUG DV D ZKROH´ RU RWKHUZLVH DFWHG LQ DQ
XQUHDVRQDEOHDUELWUDU\RUFDSULFLRXVPDQQHU
/LNHUHYLHZRIDQDJHQF\¶VVWDWXWRU\LQWHUSUHWDWLRQV MXGLFLDOUHYLHZ
RI D FKDOOHQJH EDVHG XSRQ DOOHJHG IDFWXDO HUURUV RU DUELWUDU\ DQG
FDSULFLRXV GHFLVLRQPDNLQJ LV GHIHUHQWLDO  ,QGHHG WKH UHODWLYH
FRPSHWHQFH RI DJHQFLHV DQG FRXUWV LQ WKH WZR FRQWH[WVZRXOG VHHP WR
VXSSRUW DW OHDVW DV PXFK GHIHUHQFH WR DQ DJHQF\¶V VWDWXWRU\
LPSOHPHQWDWLRQ DV WR LWV VWDWXWRU\ LQWHUSUHWDWLRQ  $ SULPDU\ WDVN RI










 7KH UHVWUDLQWV RQ UHYLHZ RI SROLF\PDNLQJ DQG IDFWILQGLQJ VKRXOG QRW GLPLQLVK WKH
MXGLFLDO DXWKRULW\ RYHU TXHVWLRQV RI ODZ  7KLV SULQFLSOH LV ZHOO HVWDEOLVKHG LQ JHQHUDO
OHJDOWKHRU\DVZHOODVLQDGPLQLVWUDWLYHODZ6LQFH0DUEXU\Y0DGLVRQWKHFRXUWVKDYH
GRPLQDWHGTXHVWLRQVRIODZ$GPLQLVWUDWLYHODZKDVORQJUHFRJQL]HGMXGLFLDOGRPLQDQFH











EH DW LWVPRVW GHIHUHQWLDO´ZKHQ UHYLHZLQJ WKH YDOLGLW\ RI DQ DJHQF\¶V
VFLHQWLILF GHWHUPLQDWLRQV WKDW LQYROYH ³PDNLQJ SUHGLFWLRQV ZLWKLQ >WKH
DJHQF\¶V@ DUHD RI VSHFLDO H[SHUWLVH DW WKH IURQWLHUV RI VFLHQFH>@ DV
RSSRVHG WR VLPSOH ILQGLQJV RI IDFW´  ,I D FRXUW ZHUH WR HYDOXDWH
.'+(¶VGHWHUPLQDWLRQWKDWHPLVVLRQVIURPWKH+ROFRPEXQLWVSUHVHQWHG
D VXEVWDQWLDO HQGDQJHUPHQW LW ZRXOG KDYH WR DVVHVV WKH VFLHQWLILF
GHWHUPLQDWLRQVDQGSUHGLFWLRQV WKDW.'+(PDGHUHO\LQJLQSDUWRQ WKH
H[SHUWLVH RI WKH ,3&& FRQFHUQLQJ WKH LPSDFW RI &2 HPLVVLRQV RQ
KHDOWK DQG WKH HQYLURQPHQW  ,W ZRXOG DOVR KDYH WR DVVHVV WKH PL[HG
IDFWXDODQGSROLF\GHWHUPLQDWLRQVWKDWWKHSDUWLFXODUOHYHORIULVNLQYROYHG
LQ DOORZLQJ RSHUDWLRQ RI WKH +ROFRPE XQLWV TXDOLILHG DV D VXEVWDQWLDO
HQGDQJHUPHQW DQG WKDW GHQLDO RI D SHUPLW ZDV ³QHFHVVDU\´ WR SURWHFW
KHDOWKDQGWKHHQYLURQPHQWLQWKHIDFHRIWKDWHQGDQJHUPHQW7KHVHDUH









DJHQFLHVKDYHDVSHFLDOFODLPRQH[SHUWLVH )RUHPRVW WDVNVDUHDVVLJQHG WR WKHDGPLQLVWUDWLYH
SURFHVV UDWKHU WKDQ WKH FRXUWV EHFDXVH DJHQFLHV HPERG\ VSHFLDO H[SHUWLVH  7KXV DQ DJHQF\¶V
SROLF\PDNLQJH[SHUWLVHFRQVWLWXWHVDFRQVFLRXVDOORFDWLRQRIIXQFWLRQVFDXWLRQLQJWKHFRXUWVDJDLQVW
XQGXHLQWHUIHUHQFH´
  6HH 0LFKDHO $VLPRZ 7KH 6FRSH RI -XGLFLDO 5HYLHZ RI 'HFLVLRQV RI &DOLIRUQLD
$GPLQLVWUDWLYH$JHQFLHV8&/$/5(9
 'HIHUHQFH LV SDUWLFXODUO\ DSSURSULDWHZKHQ WKH DJHQF\KDV D FRPSDUDWLYH DGYDQWDJH
RYHUWKHFRXUWLQDSSO\LQJODZWRIDFWV,QSDUWLFXODUDJHQFLHVPD\EHPRUHFRPSHWHQWWR
DSSO\OHJDOVWDQGDUGVWRWKHEDVLFIDFWVZKHUHWKHFDVHIDOOVLQWRWKHDGPLQLVWUDWLYHURXWLQH
DQG WKH OHJDO VWDQGDUG LV UHODWLYHO\ LQGHWHUPLQDWH  ,Q WKLV VLWXDWLRQ DQ DJHQF\¶V
FRPSHWHQFH DULVHV RXW RI WKH WZLQ IDFWRUV RI H[SHUWLVH DQG VSHFLDOL]DWLRQ  $JHQFLHV
IUHTXHQWO\ GHYHORS H[SHUWLVH LQ WKH SDUWLFXODU DUHD XQGHU FRQVLGHUDWLRQ WKDW LV QRW
DYDLODEOHWRJHQHUDOLVWFRXUWV




  'HIHUHQFH LV QRW RI FRXUVH WKH VDPH WKLQJ DV DEGLFDWLRQRI WKH MXGLFLDO UHYLHZ IXQFWLRQ




7KH.DQVDVFRXUWV¶ LQWHUSUHWDWLRQVRI WKH MXGLFLDO UHYLHZVWDWXWHDUH
FRQVLVWHQWZLWKDIIRUGLQJGHIHUHQWLDOUHYLHZWRWKHVHDVSHFWVRI.'+(¶V
GHFLVLRQ  7KH\ KDYH VWDWHG IRU H[DPSOH WKDW LQ DQ DSSHDO RI DQ
DGPLQLVWUDWLYH DGMXGLFDWLRQ WKH FRXUW VKRXOG QRW ³WU\ WKH FDVH GH QRYR
>RU@ VXEVWLWXWH LWV MXGJPHQW´IRU WKDWRI WKHDJHQF\ &RXUWV LQTXLULQJ
ZKHWKHUDQDJHQF\¶VIDFWXDOGHWHUPLQDWLRQVDUHVXSSRUWHGE\VXEVWDQWLDO
HYLGHQFH³PD\QRWUHZHLJKWKHIDFWVWU\WKHFDVHGHQRYRRUVXEVWLWXWH
WKHLU RZQ MXGJPHQW HYHQ LI WKH\ ZRXOG KDYH IRXQG GLIIHUHQWO\´
,QGHHG WKH.DQVDV6XSUHPH&RXUWKDVZDUQHG WKDW LQ WKLVFRQWH[W³WKH
FRXUWV DUHQRW FRQFHUQHGZLWKHYLGHQFHFRQWUDU\ WR WKHDJHQF\ ILQGLQJV
EXW PXVW IRFXV VROHO\ RQ HYLGHQFH LQ VXSSRUW RI WKH ILQGLQJV´
$FFRUGLQJO\DVORQJDVWKHDGPLQLVWUDWLYHUHFRUGFRQWDLQVHYLGHQFHWKDW




7KLV DUWLFOH LV QRW WKH SODFH WR XQGHUWDNH D WKRURXJK UHYLHZ RI WKH
DGPLQLVWUDWLYH UHFRUG XSRQ ZKLFK .'+( EDVHG LWV GHQLDO RI WKH
6XQIORZHU SHUPLW DSSOLFDWLRQ  7KH .DQVDV DSSHOODWH FRXUWV KDYH QRW
SUHYLRXVO\ UHYLHZHG .'+(¶V DSSOLFDWLRQ RI VHFWLRQ  LQ DQ\
UHSRUWHGGHFLVLRQVRWKHUHLVOLWWOHGLUHFWO\DSSOLFDEOHSUHFHGHQWWRVHUYH
DVJXLGDQFHIRUKRZWKH.DQVDV6XSUHPH&RXUWZLOODSSURDFKWKHWDVNRI
UHYLHZLQJ .'+(¶V VXEVWDQWLDO HQGDQJHUPHQW ILQGLQJ  -XGLFLDO
LQWHUSUHWDWLRQ RI WKH DSSOLFDWLRQ RI DQDORJRXV SURYLVLRQV XQGHU WKH
IHGHUDO SROOXWLRQ FRQWURO ODZV PD\ SURYLGH VRPH JXLGDQFH KRZHYHU
7KH7HQWK&LUFXLWKDVKHOGIRUH[DPSOHWKDWDILQGLQJRIHQGDQJHUPHQW
GRHV QRW UHTXLUH SURRI RI DFWXDO KDUP WR KHDOWK RU WKH HQYLURQPHQW





  ,G HPSKDVLV DGGHG FLWDWLRQ RPLWWHG VHH DOVR *UDKDP Y 'RNWHU 7UXFNLQJ*URXS 















ZLWK WKH SURSRVLWLRQ WKDW ³FRXUWV KDYH KDG YHU\ OLWWOH GLIILFXOW\
ILQGLQJWKDWVXFKDQHQGDQJHUPHQWH[LVWVVLQFHWKHVWDQGDUGQHFHVVDU\WR
HVWDEOLVK DQ LPPLQHQW DQG VXEVWDQWLDO HQGDQJHUPHQW LVPLQLPDO´  ,I
WKH.DQVDV6XSUHPH&RXUWIROORZVWKHVHSUHFHGHQWV WKHIDFW WKDW³>Z@H
GRQ¶W KDYH DQ\ SUREOHPV ZLWK FOHDQ DLU KHUH´ LQ WHUPV RI
GHPRQVWUDWHG DFWXDO KDUP WKDW KDV DOUHDG\ RFFXUUHG RU D TXDQWLILHG
GHWHUPLQDWLRQRIWKHKDUPWKDWFOLPDWHFKDQJHZLOOFDXVHLQ.DQVDVLQWKH
IXWXUHVKRXOGQRWSUHFOXGHLWIURPDIILUPLQJ.'+(¶VGHWHUPLQDWLRQWKDW




HQGDQJHUPHQW ILQGLQJV ZLWK UHVSHFW WR WKH +ROFRPE XQLWV  2WWHU 7DLO
3RZHU &RPSDQ\ DSSOLHG WR 6RXWK'DNRWD 3XEOLF8WLOLWLHV &RPPLVVLRQ
³6'38&´ IRU SHUPLVVLRQ WR FRQVWUXFW D  PHJDZDWW FRDOILUHG
HOHFWULF JHQHUDWLQJ SODQW WKDWZRXOG HPLW PLOOLRQ WRQV RI&2 HDFK
\HDU  $ VWDWH VWDWXWH UHTXLUHV D SHUPLW DSSOLFDQW WR VKRZ WKDW WKH
SURSRVHG IDFLOLW\ ³ZLOO QRW SRVH D VHULRXV WKUHDW RI LQMXU\ WR WKH
HQYLURQPHQW´RUWRVRFLDODQGHFRQRPLFFRQGLWLRQVLQWKHVLWLQJDUHDDQG
WKDW WKH IDFLOLW\ ³ZLOO QRW VXEVWDQWLDOO\ LPSDLU WKH KHDOWK VDIHW\ RU
ZHOIDUH´ RI WKH LQKDELWDQWV RI WKDW DUHD  6HYHUDO QRQSURILW
HQYLURQPHQWDO RUJDQL]DWLRQV RSSRVHG WKH SODQW FODLPLQJ WKDW WKH &2
HPLVVLRQV ZRXOG FRQWULEXWH WR JOREDO ZDUPLQJ DQG SRVH D WKUHDW RI
VHULRXV LQMXU\  7KH 6'38& LVVXHG WKH SHUPLW ILQGLQJ WKDW WKH




  *UDQW  )G DW  FLWLQJ ,QWHUIDLWK&PW\2UJ Y+RQH\ZHOO ,QW¶O ,QF  )G
  G &LU  3DUNHU Y 6FUDS0HWDO 3URFHVVRUV ,QF  )G   WK &LU

  8QLWHG 6WDWHV Y $OFRD ,QF  ) 6XSS G   Q 1' ,QG  FLWDWLRQ















7KH HQYLURQPHQWDO JURXSV DSSHDOHG WKH GHFLVLRQ EXW WKH VWDWH
VXSUHPH FRXUW XSKHOG WKH LVVXDQFH RI WKH SHUPLW  $IWHU UHYLHZLQJ WKH
³YROXPLQRXV´ DGPLQLVWUDWLYH UHFRUG DV D ZKROH LQFOXGLQJ H[SHUW
WHVWLPRQ\SURIIHUHGE\ERWKWKHHQYLURQPHQWDOJURXSVDQGWKHXWLOLW\
WKHFRXUWKHOGWKDWWKH6'38&¶VGHFLVLRQUHIOHFWHGQHLWKHUDFOHDUHUURURI
MXGJPHQW QRU D FRQFOXVLRQ XQVXSSRUWHG E\ WKH ODZ  ,W FKDUDFWHUL]HG
JOREDOZDUPLQJDV³DPRPHQWRXVDQGFRPSOH[WKUHDWWRRXUSODQHW´EXW




³UHIUDLQ IURP VHWWOLQJ SROLF\ TXHVWLRQV PRUH SURSHUO\ OHIW IRU WKH
*RYHUQRU WKH /HJLVODWXUH DQG &RQJUHVV  1R PDWWHU KRZ JUDYH >WKH
FRXUW¶V@ FRQFHUQV RQ JOREDO ZDUPLQJ >LW@ FDQQRW DOORZ >LWV@ SHUVRQDO
YLHZVWRLPSDLU>LWV@UROHXQGHUWKH&RQVWLWXWLRQ´7KHFRXUWQRWHGWKDW
WKH6RXWK'DNRWD OHJLVODWXUH KDG GHVLJQDWHG WKH6'38&DV WKH DJHQF\
UHVSRQVLEOH IRU UXOLQJ RQ DLU TXDOLW\ SHUPLWV IRU HOHFWULF XWLOLWLHV  7KH








LV VLPLODU WR WKH VWDQGDUG DW LVVXH LQ WKH 6XQIORZHU FDVH ZKHWKHU ³WKH












KHDOWK RI SHUVRQV RU WR WKH HQYLURQPHQW´  7KH+ROFRPE XQLWV ZRXOG
KDYH HPLWWHG WZLFH WKH DPRXQW RI &2 DV WKH2WWHU 7DLO SODQW EXW WKH





WKH.DQVDV6XSUHPH&RXUW LV OLNHO\ WR UHYHUVH WKDW GHWHUPLQDWLRQ 7KH




SDUW RI WKH HQRUPRXV DGPLQLVWUDWLYH UHFRUG FRPSLOHG GXULQJ WKH
SURFHHGLQJ7KHVDPHLVWUXHRI%UHPE\¶VGHFLVLRQ,QWHVWLPRQ\EHIRUH




H[WHQVLYH DGPLQLVWUDWLYH UHFRUG²LQFOXGLQJ FRPPHQWV VXEPLWWHG DW WKH




HPLVVLRQV WKDQ WKH RWKHU  $V LQGLFDWHG DERYH KRZHYHU RQO\ WKH
HYLGHQFHWKDWVXSSRUWV%UHPE\¶VGHWHUPLQDWLRQLVUHOHYDQW
2QH LPSRUWDQW GLIIHUHQFH EHWZHHQ WKH WZR GHFLVLRQV UHODWHV WR WKH
UHODWLRQVKLSVDPRQJWKHUHOHYDQWEUDQFKHVRIJRYHUQPHQW7KHFRQWH[WV
LQ ZKLFK WKH WZR FDVHV SURFHHGHG WR FRXUW ZHUH FRPSOHWHO\ GLIIHUHQW






UHJXODWHG E\ (3$ RU .'+( WKHQ WKH SROLF\ GHFLVLRQV UHIOHFWHG LQ
.'+(¶V GHQLDO RI WKH6XQIORZHU DSSOLFDWLRQ KDYHEHHQ UHVROYHG RU DW








$FFRUGLQJO\ WKH VDPH VHSDUDWLRQRISRZHUV FRQFHUQV WKDW LPSHOOHG WKH
6RXWK 'DNRWD 6XSUHPH &RXUW WR UHIUDLQ IURP UHYHUVLQJ WKH DJHQF\¶V
GHFLVLRQWRDSSURYHWKHSHUPLWVKRXOGJLYHSDXVHWRWKH.DQVDVFRXUWVDV
WKH\ FRQVLGHUZKHWKHU WR UHYHUVH.'+(¶V GHQLDO RI WKH SHUPLW 7KRVH
FRXUWVPD\RUPD\QRWFRQFOXGH WKDW.'+(¶VGHFLVLRQ LV VXSSRUWHGE\
VXEVWDQWLDO HYLGHQFH LQ WKH UHFRUG 7KH WKUHDW RI MXGLFLDO XVXUSDWLRQRI
WKHSROLF\PDNLQJ DXWKRULW\RI WKHSROLWLFDO EUDQFKHV WKDWZDV FHQWUDO WR





PRVW LPPHGLDWHO\ RQ HIIRUWV WR UHYHUVH WKH GHFLVLRQ HLWKHU
DGPLQLVWUDWLYHO\RU LQSRVW OHJLVODWLYH VHVVLRQV (YHQDVVXPLQJ
WKH GHFLVLRQ VWDQGV LWV LPSDFW RQ WKH IXWXUH RI FRDOILUHG SRZHU
SURGXFWLRQLQ.DQVDVLVXQFOHDU$LUSHUPLWVIRUFRDOILUHGSRZHUSODQWV
LQ .DQVDV PXVW EH UHQHZHG HYHU\ ILYH \HDUV  %\ WKH HQG RI 
VL[WHHQ FRDOILUHG SRZHU SODQWV LQ WKH VWDWH IDFH SHUPLW UHQHZDO








QRW WR H[WHQG WKH 6XQIORZHU SUHFHGHQW WR SHUPLW UHQHZDOV IRU H[LVWLQJ
FRDOILUHGSODQWVPLJKWFUHDWH WKHSHUFHSWLRQWKDW6XQIORZHUZDV WUHDWHG
XQIDLUO\ HVSHFLDOO\ EHFDXVH DFFRUGLQJ WR VRPH REVHUYHUV LW ZRXOG









  6HH LG$VVRFLDWHG3UHVV/HJLVODWRUV/LPLWHG LQ)LJKWLQJ&RDO5XOLQJ:,&+,7$($*/(
1RYDW%
  7KHVDPHDUJXPHQWZDVPDGHE\DWWRUQH\VIRUWKHXWLOLW\VHHNLQJWREXLOGDQHZFRDOILUHG




KDYH EHHQ D PRUH HIILFLHQW RSHUDWLRQ WKDQ VRPH H[LVWLQJ SODQWV GDWLQJ
EDFNWRWKHV
5HJDUGOHVV RI WKH IDWH RI WKH+ROFRPE XQLWV DQG WKH H[LVWLQJ FRDO
ILUHGSODQWVWKHODUJHUTXHVWLRQLVZKHWKHU.DQVDVWDNHVVWHSVWRLQFUHDVH
WKHFRQWULEXWLRQRIFOHDQHUIXHOVVXFKDVUHQHZDEOHVRXUFHVWRWKHVWDWH¶V
HQHUJ\PL[ DQG RWKHUZLVH WR UHGXFH WKH VWDWH¶V UHOLDQFH RQ IRVVLO IXHO
EDVHG HQHUJ\  ,Q HDUO\  *RYHUQRU 6HEHOLXV LVVXHG DQ H[HFXWLYH
RUGHUFUHDWLQJWKH.DQVDV:LQG:RUNLQJ*URXS7KHRUGHUVWDWHVWKDW
.DQVDV ³KDV DQ DEXQGDQW VXSSO\ RI ZLQG´ ³LV LQYHVWHG LQ PDNLQJ
UHQHZDEOH HQHUJ\ VRXUFHV DQ LQWHJUDO SDUW RI WKH VWDWHV¶ HQHUJ\ XVH
SRUWIROLR´DQG³LVFRPPLWWHGWRGHYHORSLQJDQHIIHFWLYHDQGSURJUHVVLYH
SODQWRXWLOL]HRXUQDWXUDOUHVRXUFHVIRUUHQHZDEOHHQHUJ\WRWKHLUIXOOHVW
SRWHQWLDO´  7KH *RYHUQRU FKDUJHG WKH *URXS ZLWK LQLWLDWLQJ DFWLQJ
XSRQ DQG FRQVLGHULQJ DOO QHFHVVDU\ VWUDWHJLHV WR RSWLPL]HZLQG HQHUJ\
XWLOL]DWLRQ LQ .DQVDV GHYHORSLQJ SURIHVVLRQDO DQG LQIRUPDWLRQVKDULQJ
QHWZRUNVIRUZLQGHQHUJ\VWDNHKROGHUVSURPRWLQJ.DQVDVDVDOHDGHULQ
WKH GHYHORSPHQW RI ZLQG HQHUJ\ UHVRXUFHV DQG DVVLVWLQJ LQ WKH
GHYHORSPHQW FRRUGLQDWLRQ DQG H[HFXWLRQ RI WKH VWDWH¶V IXWXUH ZLQG
HQHUJ\ SROLFLHV  7KH VWUDWHJ\ VHHPV WR SOD\ WR WKH VWDWH¶V VWUHQJWKV
7KH VWDWH PD\ ODFN WKH QDWXUDO UHVRXUFHV WKDW DOORZ UHJLRQV OLNH WKH

/LPLWDWLRQV*5($7)$//675,%'HFDW$VWDWLQJ WKDWXWLOLW\DWWRUQH\VDUJXHG WKDW LW
ZRXOGEHXQIDLUWRDSSO\UXOHVQRWDOUHDG\LQSODFHZKHQWKHDSSOLFDWLRQZDVILOHGHYHQWKRXJKWKH\
DUH OLNHO\ WR EH DGRSWHG LQ WKH IXWXUH  7KH VWDWH HQYLURQPHQWDO DJHQF\ UHIXVHG WR LPSRVH &2
HPLVVLRQFRQWUROVRQWKHSODQWFRQFOXGLQJWKDWLWODFNHGWKHDXWKRULW\WRUHJXODWH&2HPLVVLRQVDQG
WKHVWDWHHQYLURQPHQWDOUHYLHZERDUGDIILUPHGWKDWGHFLVLRQ6HHVXSUDQRWH
  .'+( WR 5HYLHZ 3HUPLWV IRU  &RDO 3ODQWV VXSUD QRWH  DW %  6XQIORZHU KDV
DVVHUWHG WKDW WKH SHUPLW GHQLDO YLRODWHG LWV HTXDO SURWHFWLRQ ULJKWV XQGHU WKH IHGHUDO DQG VWDWH
FRQVWLWXWLRQVEHFDXVHLWSURKLELWVWKHSODQWV¶SRWHQWLDO&2HPLVVLRQVHYHQWKRXJK³WKRVHHPLVVLRQV
DUH PXFK OHVV WKDQ DJJUHJDWH >&2@ HPLVVLRQV IURP H[LVWLQJ SHUPLWWHG VRXUFHV DQG IURP QHZO\
SHUPLWWHGVRXUFHVLQ.DQVDV´3HWLWLRQIRU-XGLFLDO5HYLHZRI.'+('HQLDORI3HUPLW$SSOLFDWLRQ
8QGHU.6$DVXSUDQRWHDW6HHDOVR3HWLWLRQIRU5HYLHZRI.'+('HQLDORI
3HUPLW$SSOLFDWLRQ8QGHU.6$  DE VXSUD QRWH  DW   7KHPHULW RI WKLV HTXDO
SURWHFWLRQFKDOOHQJHLVEH\RQGWKHVFRSHRIWKLVDUWLFOH







UDWH RI UHWXUQ RQ LWV ZLQGUHODWHG LQYHVWPHQWV  ,W IRXQG WKDW WKH XQFHUWDLQWLHV LQKHUHQW LQ ZLQG
JHQHUDWLRQ GLG QRW MXVWLI\ DOORFDWLQJ WR UDWHSD\HUV WKH FRVW RI WKH DGGLWLRQDO UHWXUQ VRXJKW  ,Q UH
3HWLWLRQ RI:HVWDU (QHUJ\ ,QF 'RFNHW 1R :6((35( .DQ &RUS &RPP¶Q 'HF 
 ILQDO RUGHU DYDLODEOH DW KWWSZZZNFFVWDWHNVXVGRFNHWFDOFJL"GRFNHW :6((
35(,QWKHZDNHRIWKHGHFLVLRQ:HVWDU(QHUJ\DQQRXQFHGLWZDVSRVWSRQLQJSODQVWRVHFXUHDQ
DGGLWLRQDO  PHJDZDWWV RI ZLQG HQHUJ\  6HH 6FRWW 5RWKVFKLOG 6HEHOLXV &UHDWHV:LQG (QHUJ\




3DFLILF 1RUWKZHVW WR UHO\ KHDYLO\ RQ QRQFDUERQ VRXUFHV VXFK DV
K\GURSRZHUIDFLOLWLHVEXWLWKDVZLQGDSOHQW\
$QRWKHUDOWHUQDWLYHWRFRDOILUHGSRZHUSURGXFWLRQLVQXFOHDUSRZHU
,QFUHDVLQJ FRQFHUQV RYHU JOREDO FOLPDWH FKDQJH KDYH VSDUNHG UHQHZHG
LQWHUHVW LQ WKHPRULEXQGQXFOHDUSRZHU LQGXVWU\QRWRQO\ LQ WKH8QLWHG
6WDWHV EXW DOVR LQ (XURSH  7KH QDWLRQDO VHFXULW\ FRQFHUQV WKDW
DFFRPSDQ\ WKH PDQDJHPHQW DQG XVH RI QXFOHDU IXHO WKH OLQJHULQJ
PHPRULHV RI WKH 7KUHH0LOH ,VODQG DFFLGHQW DQG WKH DEVHQFH RI D
SHUPDQHQW VROXWLRQ WR WKH SUREOHP RI VSHQW IXHO DQG RWKHU KLJKOHYHO
UDGLRDFWLYH ZDVWH GLVSRVDO KRZHYHU FRQWLQXH WR PDNH WKH QXFOHDU
SRZHURSWLRQDGLYLVLYHRQH,WLVQRWKDUGWRLPDJLQHFRQFUHWHSODQVWR
SXUVXH D QXFOHDU SRZHU SURMHFW LQ .DQVDV OHDGLQJ WR D UHSHDW RI WKH
FRQWURYHUV\ VXUURXQGLQJ FRQVWUXFWLRQ OLFHQVLQJ DQG UDWHPDNLQJ
DSSURYDO RI WKH :ROI &UHHN SODQW LQ %XUOLQJWRQ .DQVDV LQ WKH HDUO\
V
6WLOO DQRWKHU RSWLRQ DW OHDVW LQ WKH VKRUW UXQZRXOG EH IRU.DQVDV
XWLOLWLHV WR SXUFKDVH VRPH RI WKHLU SRZHU IURP XWLOLWLHV LQ RWKHU VWDWHV
$IWHU.'+(GHQLHG6XQIORZHU¶VSHUPLWIRUWKH+ROFRPEXQLWVLWEHJDQ
SXUVXLQJ WKH SRVVLELOLW\ RI SXUFKDVLQJ PHJDZDWWV RI SRZHU IURP D








VHHQ 6WLOO WKHPRVWVLJQLILFDQWVWDWHPHQWWKDWFDQEHPDGHDERXWQXFOHDUSRZHULV WKDW
WKLVHQHUJ\VRXUFHLVRQWKHWDEOHIRUGLVFXVVLRQPRUHWKDQLWKDVEHHQIRURYHU\HDUV
EHFDXVH RI WKH HQYLURQPHQWDO GHJUDGDWLRQ FDXVHG E\ EXUQLQJ IRVVLO IXHOV  7UDGLWLRQDO
QXFOHDULQGXVWU\DQGWUDGHDVVRFLDWLRQLQWHUHVWVKDYHWDNHQDGYDQWDJHRIWKLVSKHQRPHQRQ
WR FRQWLQXH WR DGYRFDWH WKHLU 3URPRWLRQDO 3ROLF\ UHJDUGLQJ QXFOHDU SRZHU  1XFOHDU
DJQRVWLFV KDYH DGGHG WKLV LVVXH WR WKHLU RZQ IXWXUH HQHUJ\ SROLFLHV EHFDXVH LW LV DQ
DWWUDFWLYH DOWHUQDWLYH WR RLO DQG RWKHU IRVVLO IXHOV ZKLFK LQ DGGLWLRQ WR WKHLU UROH LQ
FOLPDWH FKDQJH DUH EHFRPLQJ PRUH GLIILFXOW WR ILQG DQG VHFXUH DQG WKHUHIRUH KLJKHU
SULFHG
-RVHSK37RPDLQ1XFOHDU)XWXUHV'8.((197//	32/¶<)




  6HH.DUO6&RSODQ7KH ,QWHUFLYLOL]DWLRQDO ,QHTXLWLHVRI1XFOHDU3RZHU:HLJKHG$JDLQVW
WKH,QWHUJHQHUDWLRQDO,QHTXLWLHVRI&DUERQ%DVHG(QHUJ\)25'+$0(197//5(9±
  -DPHV(+LFNH\ -U5HYLYLQJ WKH1XFOHDU3RZHU2SWLRQ LQ WKH8QLWHG 6WDWHV8VLQJ
'RPHVWLF(QHUJ\/DZWR&XUH7ZR3HUFHSWLRQVRI,QWHUQDWLRQDO/DZ,OOHJDOLW\+2)675$/5(9






PLJKWVKLIW VRPHRI WKHFRQYHQWLRQDOSROOXWLRQ VXFKDV62HPLVVLRQV
JHQHUDWHGE\FRDOILUHGSODQWVIURP.DQVDVWR0LVVRXULDQGVWDWHVWRWKH




GHYHORSHG WR UHGXFH WKH GHJUHH WR ZKLFK WKH XVH RI FRDO WR SURGXFH
HQHUJ\ JHQHUDWHV *+*V RU WR HIIHFWLYHO\ VHTXHVWHU ZKDWHYHU FDUERQ
HPLVVLRQVDUHSURGXFHG ,QWKHDEVHQFHRIVXFKSURYHQWHFKQRORJLHV
WKH IDWH RI FRDOILUHG SRZHU SURGXFWLRQ LQ .DQVDV DQG HOVHZKHUH LV
XQFHUWDLQ  7KH.'+(¶V GHFLVLRQ WR GHQ\ DQ DLU TXDOLW\ SHUPLW IRU WKH
SURSRVHG +ROFRPE XQLWV LV ERWK D SURGXFW RI WKDW XQFHUWDLQW\ DQG D
FRQWULEXWLQJ IDFWRU WR IXWXUH XQFHUWDLQW\ RYHU WKH UROH RI FRDO LQ
JHQHUDWLQJHOHFWULFLW\7KHGHFLVLRQWRGHQ\WKHSHUPLWVFHUWDLQO\FUHDWHG
DIXURU,WPD\RUPD\QRWIXUWKHUDQRSWLPDOPL[RIHQHUJ\RUHFRQRPLF
SROLFLHV IRU WKH VWDWH 7KLV DUWLFOH GHPRQVWUDWHV KRZHYHU WKDW LW LV IDU
IURPDUDGLFDOGHFLVLRQZKHQYLHZHGLQWKHFRQWH[WRIZKDWRWKHUVWDWHV
DUH GRLQJ WR GHDO ZLWK WKH HQYLURQPHQWDO ULVNV FUHDWHG E\ FRDOILUHG
SRZHUSURGXFWLRQ,QVWHDGLWLVIXOO\FRQVLVWHQWZLWKDQDWLRQZLGHWUHQG
WRZDUG UHGXFHG UHOLDQFH RQ FRDOILUHG SRZHU WKDW LQFOXGHV WKH
GHYHORSPHQW RI UHQHZDEOH SRUWIROLR VWDQGDUGV LQ PDQ\ VWDWHV WKH
LPSRVLWLRQ RI UHVWULFWLRQV RQ *+* HPLVVLRQV ERWK E\ LQGLYLGXDO VWDWHV
DQGUHJLRQDORUJDQL]DWLRQVDQGWKHGHQLDORILQGLYLGXDOSHUPLWVLQDWOHDVW
WKUHH VWDWHV LQ  DORQH  7KDW WUHQG KDV EHHQ IDFLOLWDWHG E\ WKH
VXSSRUW RI JURXSV QRW WUDGLWLRQDOO\ NQRZQ IRU WKHLU FRQFHUQ RYHU WKH
HIIHFWV RI LQGXVWULDO SROOXWLRQ VXFK DV UDQFKHUV FRQFHUQHG DERXW WKH




  &RDOSURGXFLQJVWDWHVKDYHDVWURQJ LQWHUHVW LQ WKHGHYHORSPHQWRIHIIHFWLYHVHTXHVWUDWLRQ
WHFKQRORJ\ DQG VRPH RI WKHP DUH VWDNLQJ RXW SRVLWLRQV DV OHDGHUV LQ WKDW SURFHVV 6HH HJ%RE
0RHQ3DQHO %DFNV&DUERQ 6WRUDJH5HJXODWLRQ &$63(5 67$575,% -DQ  DYDLODEOH DW
KWWSZZZFDVSHUVWDUWULEXQHQHWDUWLFOHVQHZVZ\RPLQJ GHVFULELQJ :\RPLQJ
JRYHUQRU¶V SRVLWLRQ WKDW FDUERQ FDSWXUH DQG VHTXHVWUDWLRQ LV YLWDO WR WKH VWDWH¶V HFRQRP\  )RU D















LQWHUSUHWDWLRQ RI WKH DSSOLFDEOH VWDWXWHV 1HYHUWKHOHVV WKHUH DUH VWURQJ
DUJXPHQWVWRVXSSRUW WKHFRQFOXVLRQWKDW.'+(KDGDPSOHDXWKRULW\WR
GRH[DFWO\ZKDW LWGLG  ,I WKH WH[WRI WKHVWDWH¶VDLUTXDOLW\VWDWXWHGRHV
QRW GLFWDWH WKH FRQFOXVLRQ WKDW .'+( DFWHG ZLWKLQ WKH VFRSH RI LWV
DXWKRULW\ LQ GHQ\LQJ WKH 6XQIORZHU SHUPLW DSSOLFDWLRQ WKH VWDWXWH
FHUWDLQO\ LV UHDVRQDEO\ LQWHUSUHWHG WR VXSSRUW WKDW FRQFOXVLRQ .'+(¶V
LQWHUSUHWDWLRQ DQG DSSOLFDWLRQRI WKH VWDWXWH DUH DOVR FRQVLVWHQWZLWK WKH
SROLFLHV XQGHUO\LQJ SUHFDXWLRQDU\ HQYLURQPHQWDO OHJLVODWLRQ VXFK DV WKH
.DQVDV VXEVWDQWLDO HQGDQJHUPHQW SURYLVLRQ  )LQDOO\ WKH GHIHUHQFH
W\SLFDOO\DIIRUGHGDJHQF\SROLF\GHWHUPLQDWLRQVRIWKHVRUWLQYROYHGKHUH
PDNHV LWYHU\GLIILFXOW WRFKDUDFWHUL]H.'+(¶VDFWLRQDVDQ LOOHJLWLPDWH
³DGPLQLVWUDWLYHILDW´WKDWVRPHKRZWKUHDWHQVWKHOHJLVODWXUH¶VSULPDF\LQ
IDVKLRQLQJHQHUJ\HQYLURQPHQWDODQGHFRQRPLFSROLF\IRUWKHVWDWH

